
                                     
 
  
 
Patrick Kelley, Deputy Associate Administrator 
Office of Capital Access 
U.S. Small Business Administration 
409 3rd Street, SW 
Washington, DC  20419 
Attn:  Linda Reilly, Chief, 504 Program Branch 
 
RIN 3245-AG04 

Dear Mr. Kelley: 
  
The National Association of Government Guaranteed Lenders (NAGGL) and the Consumer Bankers 
Association (CBA) (collectively “the Associations”) appreciate the opportunity to comment on the U.S. 
Small Business Administration (SBA) proposed rule that would amend 13 CFR 121 to modify the rules 
governing Affiliation as Applied to the Business Loan Programs.   
 
The Associations strongly support the intention of the proposed regulatory changes – to enhance job 
creation by increasing eligibility for loans made under the 7(a) and 504 program authorities.  The 
Associations also support the SBA’s efforts to reduce the regulatory burden and complexity of the loan 
programs while maintaining the integrity of their purposes.  We commend the SBA for addressing these 
specific issues.   
 
The Associations are in support of the proposed rule change regarding affiliation based on ownership.  
Under the Proposed Rule, SBA would deem the Chief Executive Officer (CEO) or President of the concern 
(or other officers, managing members, partners, or directors who control the management of the 
concern) to control the concern when no one person owns or has the power to control more than 50% of 
the voting equity of the concern.   
 
We also support elimination of the current negative control provisions, as well as those related to identity 
of interest, newly organized concerns, and joint ventures. 
  
The Proposed Rule includes two provisions intended to “ensure program integrity and maintain proper 
oversight.”  Under the first of these provisions 7(a) and 504 loan applicants would be required to submit 
affidavits disclosing affiliate relationships as defined in proposed 13 CFR 121.302.  The Associations note 
that an affidavit can be considered sworn testimony.  In the context of the proposed regulation, 
principals of prospective borrowers that provide the required affidavits would need to fully understand 
how the requirements of 13 CFR 121.302 would apply to their particular circumstances in order to be 
comfortable with providing the affidavits.  However prospective borrowers often do not engage legal 
counsel in connection with their loan applications, and their principals may not know how to draft an 
affidavit that would comply with SBA requirements.  Unless SBA provides a pre-approved form, applicants 
will likely look to lenders to provide a template for complying with this requirement.  The Associations do 
not believe that Lenders should be put in the position of needing to provide applicants with such a  
 



                                     
 
  
document or what might be considered to be legal advice.  Among other things, Lenders are ill-equipped 
to engage with borrowers on these topics and they risk potential liability for providing inaccurate or 
inappropriate information or advice to their prospective customers.  Moreover different lenders might 
interpret the new requirements differently which could lead to inconsistencies in the forms provided to 
prospective borrowers and could put SBA’s guaranties at risk.  A standard SBA-developed form affidavit 
would clarify for applicants the standards the SBA intends to require for the affidavit and eliminate 
significant uncertainty and risk for lenders and borrowers alike. Therefore the Associations strongly 
recommend that the final Rule either indicate that SBA will provide an affidavit form that would satisfy 
the new requirement or that the requirement for an affidavit be eliminated completely.   
 
The second provision intended to ensure program integrity is a new requirement that would apply only to 
the business loan programs.  Under this provision, the agency would be given the discretion to prevent 
business loan program participation by an applicant if, after consideration of the “totality of the 
circumstances”, it determines that affiliation exists even when no single factor is sufficient to constitute 
affiliation.  The SBA provided an example in the Proposed Rule, but one Association Counsel viewed that 
as an example of fraud rather than an illustration of when the totality of circumstances test should be 
applied.  Accordingly, even though SBA has asserted this provision would be used only in egregious 
cases, the Associations seek further clarity of what the SBA means by “the totality of the circumstances” 
and additional examples of when that test would be applied. 
 
The Associations agree that the elimination of unnecessary affiliation tests from the business loan 
programs would expand program eligibility to independently owned and controlled small businesses that 
would have previously been considered ineligible.  We also agree this proposed change would 
significantly reduce the excessive burden that is imposed on all eligible small businesses and participating 
lenders to provide documentation for numerous additional companies in order to decide whether 
affiliation exists.   
 
Again, the Associations thank you for providing the opportunity to comment on this important proposed rule 
change.  
 
Sincerely, 
  

 
 
Anthony R. Wilkinson 
President & CEO 
National Association of Government Guaranteed Lenders, Inc. 
 

 
David Pommerehn 
Counsel, Legislative and Regulatory Affairs  
Consumer Bankers Association  


