
 
 

 

June 3, 2013 

 
Monica Jackson 
Office of the Executive Secretary 
Consumer Financial Protection Bureau 
1700 G Street, NW  
Washington, DC 20552 
 
 Re:  Docket No. CFPB-2013-0010 – Proposed Amendments to the 2013 Mortgage  
         Rules Under the Truth in Lending Act (Regulation Z) and the Real Estate  
         Settlement Procedure Act (Regulation X) 
          
Dear Ms. Jackson: 
 
The Consumer Bankers Association (CBA)1 appreciates the opportunity to submit 
comments in response to the proposed clarifications to the mortgage rules that were 
issued in January of this year.  These clarifications address certain issues arising under 
the Ability to Repay (ATR)/Qualified Mortgage (QM) Rule and the Servicing Rule. 

Specifically, these proposed changes and clarifications address: (1) the determination of 
the QM status of a mortgage loan when it is purchased, guaranteed or insured by 
Government-sponsored enterprises (GSEs) or Federal agencies; (2) the calculation of a 
borrower’s debt-to-income ratio (“DTI”) under Appendix Q of the ATR/QM Rule; (3) the 
Regulation X preemption of State law as it pertains to mortgage servicing; and (4) the 
scope and application of the small servicer exemption under the Regulation X Servicing 
Rule.   

Summary of CBA’s Comments 

 For QM eligibility under the temporary GSE exemption, we appreciate the proposed 
clarifications indicate eligibility does not depend on compliance with GSE 
requirements that are unrelated to underwriting.  However, more clarification is 
needed as to the distinction between underwriting and non-underwriting criteria. 

 For the permitted variances for the GSE exemption, the proposal clarifies a servicer 

may rely upon any written agreement between the creditor and GSE modifying the 

                                                 
1
 The Consumer Bankers Association (“CBA”) is the trade association for today's leaders in retail banking 

- banking services geared toward consumers and small businesses. The nation's largest financial 
institutions, as well as many regional banks, are CBA corporate members, collectively holding two-thirds 
of the industry's total assets. CBA’s mission is to preserve and promote the retail banking industry as it 
strives to fulfill the financial needs of the American consumer and small business.  
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standards for purchase, guarantee, or insurance for purposes of determining whether 

a loan constitutes a QM.  CBA requests the CFPB clarify that assignees would be 

entitled to rely on these variances.   

 In situations in which a GSE demands repurchase or indemnification of a loan, CBA 
would appreciate clarification that the QM status of the loan would not be invalidated 
due to minor issues, such as a small inaccuracy in income that may not have 
changed the initial GSE approval under an automated underwriting system. 

 With regard to Appendix Q, we request the CFPB address the treatment of other 
types of income, as further outlined in this letter. 

 The provisions of Appendix Q addressing consumers employed by a family owned 
business needs further clarifications, including clarifying the definition of a “family 
owned business” and the requirement the consumer not be an owner of the business. 

 CBA requests clarification that all types of nontaxable income may be “grossed-up” 
by 25%, not just Social Security benefits and homeownership subsidies.  This will 
facilitate compliance by lenders, without any detriment to consumers. 

 CBA is concerned with the Appendix Q requirement that lenders determine whether 
the borrower will retire within three years.  This may result in claims the lender 
violated the Equal Credit Opportunity Act’s (ECOA’s) prohibition against the adverse 
consideration of the borrower’s age and request the CFPB clarify this requirement 
would not violate the ECOA.   

 CFPB should provide an exemption from the QM standards for refinancings of home 
equity lines of credit (HELOCs) into home equity loans with lower payments, as this 
will benefit consumers.  The rationale for this is similar to the current provisions in 
which the ATR requirements may be met by refinancing a “non-standard” mortgage 
into a “standard mortgage.” 

 The CFPB should clarify the conditions that a boat or recreational vehicle (RV) would 
be considered a “dwelling” or “residence,” in which case the loan would be subject to 
the ATR/QM Rule. 

 For the proposed clarifications to the Servicing Rule, we request the CFPB not 
finalize the change that would narrow the preemption provisions, as this would be 
inconsistent with the Real Estate Settlement Procedures Act (RESPA). 

 CBA continues to reiterate the need for a delay in the effective date of the mortgage 
rules issued in January, consistent with the letter CBA and other trade associations 
submitted to Director Cordray on April 10, 2013.  This is even more imperative as it 
appears certain provisions of these rules may not be finalized until this August, at the 
earliest.    
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Discussion 

I. QM – Temporary Exemption for GSE and Federal Agency Eligibility 

Under the ATR/QM Rule, a loan may be a QM if is eligible for purchase or guarantee by 
a GSE while under conservatorship, or is eligible to be insured or guaranteed by various 
Federal agencies.  Coverage under this definition for Federal agencies will sunset once 
each of these agencies finalizes its own QM standards.  Coverage of GSE-eligible loans 
will sunset when the conservatorship ends, but no later than seven years after the 
January 10, 2014 effective date of the ATR/QM Rule.    

Under the proposal, a lender would not be required to comply with all GSE or Federal 

agency requirements for purchase, guarantee, or insurance to attain QM status.  

Specifically, compliance would not be required for issues such as selling, securitizing, or 

other post-consummation requirements unrelated to underwriting and the consumer’s 

ability to repay the loan.  
 

For eligibility under this exemption, we appreciate the proposed clarifications indicate 
eligibility does not depend on compliance with GSE requirements unrelated to 
underwriting.  However, more clarification is needed as to the distinction between 
underwriting and non-underwriting criteria.  For example, the GSE underwriting process 
refers to “other compliance” issues that need to be addressed.  We would appreciate 
clarification that these “other compliance” issues are not relevant for determining QM 
eligibility to the extent they are not related to underwriting. 
 

For variances, the proposal clarifies a servicer may rely upon any written agreement 

between the creditor and the GSE modifying the standards for purchase, guarantee, or 

insurance, for purposes of determining whether a loan constitutes a QM.  In the 

proposal, the CFPB states it “does not believe that it would be appropriate to allow one 

creditor to rely on the terms specified in another creditor’s written agreement with a 

GSE or agency to establish qualified mortgage status.”  We believe this would not 

prohibit a loan assignee from relying on variances pursuant to these written agreements 

with the lender, and we request the CFPB clarify this prohibition would not extend to 

assignees. 

 

Another issue with the variances and the applicability to only one creditor arises in 

situations in which a lender ultimately sells a loan to a GSE, which is sold first to an 

intermediary.  This often happens with smaller lenders and in these situations, the 

lender originating the loan will sell the loan to a second lender who then sells it to the 

GSE.  In situations in which the second lender has a variance agreement with the GSE, 
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we believe the CFPB should clarify that the originating lender would also be able to 

make QM loans with those variances. 

 

We appreciate the clarification in the proposal that a demand to repurchase or 

indemnify a GSE does not necessarily invalidate QM status, such as when this request 

is based on post-consummation GSE or agency requirements, as opposed to the 

request being related to the loan’s eligibility for purchase, guarantee, or insurance at the 

time of consummation.  However, we are concerned with proposed comment 43(e)(4) – 

5 of the official interpretations for these repurchase and indemnification provisions.  

Specifically our concerns focus on Example i of this interpretation, which states as 

follows: 

Assume eligibility to purchase a loan was based in part on the 
consumer's employment income of $50,000 per year. The creditor 
uses the income figure in obtaining an approve/eligible 
recommendation from [Desktop Underwriter (DU)] A quality control 
review, however, later determines that the documentation provided 
and verified by the creditor to comply with Fannie Mae requirements 
did not support the reported income of $50,000 per year. As a result, 
Fannie Mae demands that the creditor repurchase the loan. Assume 
that the quality control review is accurate, and that DU would not 
have issued an approve/eligible recommendation if it had been 
provided the accurate income figure. The DU determination at the 
time of consummation was invalid because it was based on 
inaccurate information provided by the creditor; therefore, the loan 
was never a qualified mortgage. 

Our concern with this example is there is no way to know whether a minor inaccuracy in 
the income would or would not have caused a change in the approval recommendation 
from DU.  As a result, this example could lead to a situation in which any inaccuracy, no 
matter how minor, would render the initial DU recommendation invalid.  We would 
appreciate clarification that this is not the intent of this example. 

II. Appendix Q Amendments – DTI Requirements 

The proposed clarifications make significant improvements to many of the provisions in 
Appendix Q.  However, there are other areas that need to be addressed in these 
clarifications with regard to the DTI ratio for purposes of determining QM eligibility.  In 
general, we recognize calculating DTI is relatively straightforward for the basic wage 
earner with a W-2 and who also may own a house and other basic assets.  However, 
most customers of our member banks do not fit this simple profile and, for this reason, 
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we request additional clarifications to Appendix Q.  Below is a specific comment we 
have with regard to these proposed clarifications, followed by suggestions for additional 
clarifications to both the ATR/QM Rule and Appendix Q. 

A. Social Security Documentation 

 

The CFPB’s proposal would require lenders to obtain a Social Security benefits letter to 

verify such income, instead of allowing creditors to either use this letter or use Federal 

tax returns.  The proposal would also permit the assumption such income is ongoing, 

absent evidence of expiration. 

 

We support the flexibility in the original final rule that would have allowed lenders the 

option to use Federal tax returns.  We see no reason for eliminating this flexibility, and 

we request the CFPB allow the use of tax returns.  In addition, we request lenders also 

have flexibility to use direct deposit information as a means to document Social 

Security, as well as other government benefits. 

 

B. Treatment of Other Income 

 

The ATR/QM Rule and Appendix Q do not address, or adequately address, many 

sources of income and other issues with regard to calculating DTI.  Here are a number 

of examples of income not addressed in Appendix Q: 

 Asset amortization 

 Stock options 

 Annuity income 

 Capital gain income 

 The loss of income for consumers who are out of the office under the Family 

and Medical Leave Act (FMLA) and how that affects income averaging and 

the determination of the likely continuance of salary.  For example, would 

employers assume that the salary received minus the loss of income under 

FMLA would continue in the future or may employees consider the FMLA a 

one-time event in which case they can assume the full salary for future years? 

 Foreign income 

 Relocation earnings 

 Contractor and other irregular income situations.  For example, the calculation 

of teacher income earned under a nine or ten month calendar. 

 

Here are additional examples of income issues in need of clarification: 

 Eligible investment property and other real estate.  Additional clarification is 

needed on the calculations. 
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 Military income sources.  Need further definition of what to include for 

qualifying income. 

 Retained earnings in borrowers’ business.  We request clarification this is not 

considered income. 

C. Consumers Employed by a Family Owned Business.  

We are concerned with a number of aspects as to the provisions of Appendix Q that 
address the income documentation requirements for consumers employed by family 
owned businesses.  The first is the need for a clear definition of “family owned 
business,” and we request the CFPB provide additional guidance and clarifications in 
connection with this definition.   

Our other concern focuses on the requirement that a consumer not be an owner of the 
business.  For example, we request clarification from the CFPB as to the options for 
lenders with regard to consumers in certain situations, such as when other family 
members have a small ownership in the business.  It is common for children in family-
owned businesses to be given a small ownership interest when they enter the business, 
which is often more of a gesture, as opposed to a significant ownership responsibility.  
We believe children and others in similar situations should be permitted to apply for 
loans in their individual capacities, instead of requiring lenders to underwrite and 
analyze the business itself.   

We also request more guidance as to how lenders are to ascertain that the borrower is 
an employee or a minority owner of a family owned business, recognizing the majority 
owner will have disclosed the ownership stake in documenting his or her income and 
employment.  Similarly, we also request more guidance and clarification on the 
distinction between “family owned business” and “self-employment,” in which the 
borrower would be required to have a 25% ownership share of the business. 

D. Need for Consistent Treatment of Nontaxable Income 

Under Appendix Q, nontaxable income in certain situations may be “grossed up” so it is 
equivalent to taxable income for purposes of determining DTI.  This is permitted for 
certain Social Security benefits and a 25% “gross up” is specifically permitted for 
homeownership subsidies. 

We believe for all nontaxable income, compliance with Appendix Q can be simplified 
considerably if lenders were permitted to use a 25% “gross up” for all such income, 
instead of the need to review individual tax returns.  For purposes of complying with the 
ATR/QM Rule and Appendix Q, we do not see a disadvantage for consumers if the 25% 
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“gross up” threshold is used.  To the extent there may be a very small percentage of 
loans in which the QM status would be affected by using 25%, as opposed to the actual 
tax rate, we believe the benefits of simplifying compliance by allowing lenders to use 
25% for all transactions far outweighs any detriment, as we do not see how consumers 
would be adversely affected by this change. 

E. Conflict between the QM Rule/Appendix Q and the Equal Credit Opportunity Act 
(ECOA) 

Appendix Q requires the determination as to whether the borrower will retire within three 
years, in which case the lender would need to consider retirement income the borrower 
will then receive.  We are concerned this requirement to determine near-term retirement 
status may result in claims the lender violated the ECOA’s prohibition against the 
adverse consideration of the borrower’s age.  We request the CFPB clarify that any 
provision in the ATR/QM Rule and Appendix Q with regard to inquiries on future plans 
to retire would not violate the ECOA.   

F. Analyzing the Business Strength of Self-Employed Consumers 

For self-employed consumers, we support the proposal to eliminate the requirements 

that creditors evaluate:  1) the source of a self-employed borrower’s business income; 

and 2) the general economic outlook for similar businesses in the area.  However, 

lenders still need clarification with the provision stating “[a]nnual earnings that are stable 

or increasing are acceptable, while businesses that show a significant decline in income 

over the analysis period are not acceptable.”  Specifically, lenders need more clarity as 

to what would be considered a “significant” decline in income. 

 

G.  Rental Income 

We also support the proposal to eliminate the requirement that rental income be 
received from a boarder who is related by blood, marriage, or law for DTI purposes.  
However, lenders still need clarification of the requirement that the rental history be for 
24 months without any unexplained gaps greater than three months.  Lenders would 
appreciate more guidance on the documentation they would be required to maintain for 
such gaps. 

H. Exemption for Refinancings of HELOCs 

HELOCs are generally structured so that there is an initial draw period in which the 
consumer can access the credit line, while making interest-only payments on the 
balance.  This is followed by a second period in which the borrower must make 
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amortized payments at a variable rate with no further opportunity to draw on the credit 
line. 

Due to the high level of HELOC activity in the last decade, many of these draw periods 
are now coming to a close, and these borrowers will now be facing amortized payments 
that will be significantly higher than the previous interest-only payments.  For many, this 
“payment shock” can be alleviated by refinancing maturing HELOCs into home equity 
loans that would have lower payments due to a longer amortization schedule.   

We believe consumers will benefit significantly if these new home equity loans were 
exempt from the ATR/QM Rule and the associated liability for the failure to comply with 
this rule.  If lenders were subject to the ATR/QM Rule for these subsequent home equity 
loans, they may be less willing to approve requests for these refinancings that would 
benefit borrowers.  The significant example here is if the borrower would not be able to 
meet the 43% DTI requirement for a QM.  In these situations, the lender would be much 
less likely to make the loan in order to avoid the potential challenges and risks of 
making a non-QM loan, which would deny the borrower the opportunity to transition to a 
new home equity loan with lower payments. 

The rationale for requesting an exemption substantially mirrors the provisions of the 
ATR/QM loan in which the ATR requirements may be met by refinancing a “non-
standard” mortgage to a “standard mortgage” that will have lower payments and more 
favorable terms.  For this reason, we urge the CFPB to provide an exemption for the 
refinancing of a HELOC into a home equity loan with lower payments to address the 
huge number of HELOCs that are now converting into an amortized payment schedule.    

I. The Need for Clarification for Boats and RVs 

The ATR/QM Rule applies to residential mortgage loans.  Section 103(cc) of the Truth 
in Lending Act (TILA) defines a “residential mortgage loan” as a consumer credit 
transaction “that is secured by a mortgage, deed of trust, or other equivalent consensual 
security interest on a dwelling or on residential real property that includes a dwelling…” 
This would include second homes and vacation homes.   

Section 103(w) of TILA further defines a “dwelling” as a “residential structure or mobile 
home which contains one to four family housing units, or individual units of 
condominiums or cooperatives.”  Section 2(a)(19) of the TILA official interpretations 
states that “mobile homes, boats, and trailers are dwellings if they are in fact used as 
residences, just as are condominium and cooperative units.  Recreational vehicles, 
campers, and the like not used as residences are not dwellings.” 
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Based on the above, it appears loans to purchase boats and RVs would be considered 
a “residential mortgage loan” if it is used as a residence, such as a second home.  In 
these situations, these loans would then be subject to the ATR/QM Rule.  For this 
reason, we request the CFPB provide more guidance as to when a boat or RV is 
considered a “dwelling” or “residence.”  For example, lenders need more information as 
to how much time a borrower would need to spend on the boat or RV for it to be 
considered a primary home, second home, or vacation home, which would then subject 
the loan to the ATR/QM Rule.  This is especially important as owners of boats and RVs 
are often wealthier individuals who in the past have made these purchases with a back-
end DTI exceeding the 43 percent QM threshold.  Although these loans could be made 
under the general ATR requirements, lenders would not receive the same legal 
protections as they would for QM loans. 

III. Mortgage Servicing Clarifications – Concerns with Preemption Provisions 

The CFPB is proposing to clarify that the RESPA requirements of the Servicing Rule do 
not provide “field preemption” and they only preempt conflicting State laws and 
regulations, but only those that do not provide consumers greater protections.  We 
believe this represents a significant change from the RESPA statute and the RESPA 
Servicing Rule issued by the CFPB this past January. 
 
Section 2605(h) of the RESPA statute outlines the provisions for the preemption of 
State laws as it applies to the servicing of mortgage loans and the administration of 
escrow account, which states as follows: 
 

Notwithstanding any provision of any law or regulation of any State, a  
person who makes a federally related mortgage loan or a servicer shall  
be considered to have complied with the provisions of any such State  
law or regulation requiring notice to a borrower at the time of application  
for a loan or transfer of the servicing of a loan if such person or servicer  
complies with the requirements under this section regarding timing,  
content, and procedures for notification of the borrower. 

 
This differs and is broader than the general preemption provisions in Section 2616 of 
the RESPA statute, which states as follows: 
 

This chapter does not annul, alter, or affect, or exempt any person  
subject to the provisions of this chapter from complying with the laws  
of any State with respect to settlement practices, except to the extent  
that those laws are inconsistent with any provision of this chapter, and  
then only to the extent of the inconsistency.  The Bureau is authorized  
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to determine whether such inconsistencies exist.  The Bureau may not  
determine that any State law is inconsistent with any provision of this  
chapter if the Bureau determines that such law gives greater protection  
to the consumer.  In making these determinations the Bureau shall  
consult with the appropriate Federal agencies. 

 
It appears under the current proposal, the CFPB has replaced the specific RESPA 
preemption provisions for mortgage servicing, as outlined in Section 2605(h), with the 
general preemption provisions in Section 2616.  We request the CFPB withdraw this 
preemption proposal and clarify that the current RESPA preemption provisions specific 
for mortgage servicing will continue to apply. 
 

IV. Need for Delay in Effective Date   
 
In the proposal, the CFPB states it expects to issue final clarifications in June and then 
issue additional proposed clarifications of portions of the CFPB’s Servicing Rule and the 
Loan Originator Rule.  Assuming a 30-day comment period for this next proposal, it 
would seem those additional clarifications would not be finalized until August, at the 
very earliest. 
 
In the recent letter to CFPB Director Cordray from CBA, the American Bankers 
Association, and the Housing Policy Council, dated April 10, 2013, we outlined the 
reasons needed for a delay in the compliance deadlines for the various mortgage rules 
issued this past January.  In addition to the reasons outlined in the letter, our request for 
a delay in the compliance deadlines is even more imperative now that it appears certain 
parts of these mortgage rules will not be finalized until August, if not later. 
 
As outlined in our earlier letter, even though most of the changes mandated by the 

mortgage rules issued in January provide for a 12‐month implementation period, the 
actual amount of time available to financial institutions to comply is in fact much shorter.  
In order to manage year-end regulatory and tax reporting requirements, many 
institutions have an information technology “freeze” between November and early 
January.  Because it may not be possible to test or revise the new mortgage compliance 

systems during the lock‐down period, the compliance deadline at many institutions will 
effectively be November, 2013.  Since it appears certain clarifications will not be 
finalized until August, at the earliest, this leaves very little time for banks to review and 
implement these changes.  For these and the reasons outlined in our April 10, 2013 
letter, we respectively reiterate our request for a delay in the compliance deadline for 
these mortgage rules. 
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Thank you for the opportunity to comment on the proposed clarifications to the 
mortgage rules issued in January of this year.  If you have any questions or wish to 
discuss these issues further, please feel free to contact me at (202) 255-6366 or at 
jbloch@cbanet.org.   
 
Sincerely, 

 
Jeffrey P. Bloch 
Associate General Counsel 

 

mailto:jbloch@cbanet.org

