
 
 

 

July 22, 2013 

 
Monica Jackson 
Office of the Executive Secretary 
Consumer Financial Protection Bureau 
1700 G Street, NW  
Washington, DC 20552 
 

Re: Docket No. CFPB-2013-0018 – Proposed Clarifications and Revisions to the                                                                                                                                                                  
Servicing, Mortgage Loan Originator Compensation, and Other Mortgage 
Rules   

           
Dear Ms. Jackson: 
 
The Consumer Bankers Association (CBA)1 appreciates the opportunity to submit 
comments to the Consumer Financial Protection Bureau (CFPB) in response to the 
proposed clarifications and revisions to certain of the mortgage rules issued in January 
of this year.  Specifically, these proposed changes and clarifications address: (1) the 
loss mitigation and error resolution procedures under the servicing rules; (2) amounts 
counted as mortgage loan originator (MLO) compensation to retailers and employees of 
manufactured homes for purposes of the points and fees thresholds; (3) various 
exemptions available to lenders operating predominantly in “rural or underserved” 
areas; (4) application of the MLO rules to bank tellers and similar staff; and 5) the 
prohibition on lender-financed credit insurance.  The CFPB is also proposing to move 
up the effective date to January 1, 2014 for many of the provisions of the MLO rules.  
CBA generally supports many of these clarifications and revisions, while offering the 
following comments for consideration. 
 
Summary of CBA’s Comments 

 For the provisions addressing monthly premiums for credit insurance, we request the 
CFPB amend this proposal so it is consistent with the corresponding provisions of the 
Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act), 
which clearly state premiums for credit insurance “calculated and paid in full on a 
monthly basis” would not be considered financing by the creditor, regardless of 

                                                 
1
 The Consumer Bankers Association (“CBA”) is the trade association for today's leaders in retail banking 

- banking services geared toward consumers and small businesses. The nation's largest financial 
institutions, as well as many regional banks, are CBA corporate members, collectively holding two-thirds 
of the industry's total assets. CBA’s mission is to preserve and promote the retail banking industry as it 
strives to fulfill the financial needs of the American consumer and small business.  
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whether the premiums are “levelized” or whether the creditor is acting as a “passive 
conduit” in providing the product. 

 For the proposed short-term forebearance plans servicers may offer, CBA requests 
this be permitted for up to four months of payments, as opposed to two months that is 
currently proposed. 

 The CFPB should include a more objective definition of “first notice of filing” for 
purposes of the prohibition from making the first notice or filing required by applicable 
law for a foreclosure process until the borrower’s mortgage loan is more than 120 
days delinquent. 

 The CFPB should create additional exceptions to the prohibition to initiating 
foreclosure proceedings until at least 120 days after delinquency. 

 Although the CFPB has revised and clarified the definition of “mortgage loan 
originator,” additional guidance is needed to address numerous situations in which it 
is unclear as to whether this definition would apply.    

 As for the provision on the exclusion of creditor-paid charges from the points and 
fees, we request clarification that there are no restrictions or limitation on the 
application of creditor-paid charges against the points and fees, other than those 
outlined in the current rule, as described below. 

 In this proposal, the CFPB clarifies that if a servicer establishes a designated error 
resolution address, it must provide the address to a borrower in any communication 
in which the servicer provides an address for assistance.  We request clarification this 
would not apply in situations when a bank includes a general address on the 
letterhead for all its correspondence.      

 
Discussion 
 
Credit Insurance Premiums 
 
The provisions on credit insurance premiums in the MLO rules issued in January 
implemented the provisions of the Dodd-Frank Act that prohibits creditors from financing 
the purchase of credit insurance in connection with residential mortgages.  These 
provisions also clarified that premiums for credit insurance “calculated and paid in full on 
a monthly basis” would not be considered financing by the creditor.  We did not oppose 
these provisions as it has been at least a decade since the industry has offered 
financing for these premiums by adding them in a single lump sum to the balance of the 
mortgage loan, which is the practice these provisions of the Dodd-Frank Act were 
intended to address. 
 
However, as outlined in our letter to the CFPB, dated May 23, 2013, CBA and several 
other trade associations expressed concern that the preamble to the final MLO rules 
contained language indicating “levelized” monthly premiums would be considered 
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financing and, therefore, prohibited.  This placed significant legal uncertainty for these 
monthly-paid credit insurance products, which are common in the banking industry and 
are provided with level payments. 
 
In the proposal issued on June 24, 2013, the CFPB attempted to address the concerns 
expressed in our recent joint letter by making a distinction between “levelized” and 
“level” payments.  Specifically, the CFPB reiterated that providing credit insurance by 
charging “levelized” premiums would generally be considered “financing” and, therefore, 
prohibited as the premiums remain the same each month even though the loan balance 
declines.  This is in contrast to “level” payments in which the amount of insurance 
protection would remain constant, as opposed to decreasing as the loan balance 
decreases.  However, the CFPB then states “levelized” monthly premiums “would not 
likely be financing” and, therefore, permissible when lenders act as passive conduits 
who collect and transmit monthly premiums from the borrower to the credit insurer. 
 
We request the CFPB finalize these provisions regarding credit insurance by revising 
the proposal so it is consistent with the corresponding provisions of the Dodd-Frank Act, 
which clearly state premiums for credit insurance “calculated and paid in full on a 
monthly basis” would not be considered financing by the creditor, regardless of whether 
the premiums are “levelized.”  Even when payments are “levelized,” there is no 
financing involved as premiums charged in this manner never increase the principal or 
interest due on the underlying mortgage loan.  The premiums in these situations are 
separately calculated and paid on a monthly basis and are not “financed,” even though 
the premium remains the same each month.  Furthermore, the consumer is not 
assessed a finance charge in these situations, which we believe is an important factor 
to determine if these payments are subject to the Dodd-Frank Act prohibition.    
 
Therefore, it is clear these premiums are “calculated and paid in full on a monthly 
basis,” as permitted under the Dodd-Frank Act.  There is no indication this exclusion in 
the Dodd-Frank Act was intended in any way to place limitations on the calculation 
methods for monthly premiums, such as limiting them to monthly payments that 
decrease with the loan balance, and there is no indication there should be any 
distinction based on whether the lender is acting as a “passive conduit,” as opposed to 
actively providing the credit insurance product. 
 
In the current proposal, the CFPB requests comment on when these credit insurance 
provisions should be effective.  As stated in our joint letter, dated May 23, 2013, we 
would support an effective date that aligns with the other provisions of the MLO rules, 
which is currently January 10, 2014, provided the CFPB adopts our position as outlined 
in this letter.  However, if the CFPB ultimately decides to move forward and determine 
that certain monthly payment structures would be prohibited, then the industry would 
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need additional time to comply.  Under this scenario, we request an effective date at 
least twelve months after these provisions on credit insurance premiums are finalized.           
 
Short-term Forebearance Plans 

 
We support the provisions of the proposal to allow servicers to offer short-term 
forebearance plans without the need for a complete loss mitigation application from the 
consumer.  This helps achieve a balance between the need to fully evaluate the 
consumer for all potential loss mitigation options, while allowing servicers to also offer, 
and for consumers to receive, immediate and short-term assistance for a short-term 
hardship.   
 
Under the proposal, servicers will have the option to offer such short-term forebearance 
plans for up to two months of payments.  We request the CFPB increase this to four 
months of payments.  These will allow servicers to offer temporary solutions to more 
eligible consumers and further ensure that the full procedural requirements of the final 
regulation would only apply to those consumers who clearly need a long-term loss 
mitigation evaluation and solution, as opposed to short-term assistance.   
 
Definition of “First Notice or Filing” Required by Applicable Law for the 
Foreclosure Process 
 
Under current rules, servicers are prohibited from making the first notice or filing 
required by applicable law for any judicial or non-judicial foreclosure process until the 
borrower’s mortgage loan is more than 120 days delinquent.  The proposal attempts to 
provide additional clarity with regard to the term “first notice or filing.”  Under the 
proposal, this would be determined based on state law. 
 
Although we appreciate the CFPB’s proposed clarification of this definition, this will 
create a state-by-state standard as to the meaning of “first notice of filing.”  These 
differing standards will be difficult and costly for servicers to manage as these standards 
will be different throughout the country and will be subject to change.  These different 
standards will also likely result in significant litigation exposure for servicers.  

 
To alleviate these concerns, the CFPB should adopt a more objective standard.  One 
example would be for the CFPB to adopt the Fair Housing Act’s definition of “first legal” 
action, which is already well-known and widely followed within the industry.  Such a 
definition will both create more uniformity for the industry and more consistent treatment 
for consumers.  
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Exceptions to the 120-day Requirement for Foreclosure Referrals   
 

The proposal amends the prohibition on the referral to foreclosure until after the 120th 
day of delinquency by not applying this in two situations.   These would be when the 
delinquency is based on the borrower’s violation of a due-on-sale clause and when the 
servicer is joining the foreclosure action of a subordinate lienholder. 
 
We appreciate the CFPB’s recognition that there should be exceptions in these 
situations and support the two circumstances proposed by the CFPB.  We also believe 
there are other circumstances in which a servicer should be permitted to initiate 
foreclosure before the 120th day of the delinquency.  For example, the CFPB should 
allow servicers to initiate foreclosure when the consumer is committing waste to the 
property, voluntarily surrendered the property to the servicer, or the servicer is able to 
verify the consumer has abandoned the property or is no longer living in the property as 
their primary residence. 
 
Definition of “Mortgage Loan Originator” 
 
CBA supports the proposed revisions clarifying the extent tellers or similar staff would 
be included in the definition of “mortgage loan originator.”  For example, we support the 
revision allowing tellers and similar staff to provide certain loan information and not be 
considered a mortgage loan originator, even if the information is not “provided at the 
request of the consumer.” 
 
However, the definition of “mortgage loan originator,” and how to apply this in a number 
of situations, still remains very problematic, as indicated in prior comment letters from 
the industry.  In our view, the best means to resolve these situations would be further 
coordination with the CFPB and the industry to develop additional guidance in this area, 
including additional meetings between the CFPB, trade associations, and other industry 
representatives.  CBA would very much appreciate the opportunity to participate in 
these additional discussions.        
 
Exclusion of Creditor-Paid Charges from Points and Fees 
 
In the proposal, new comment 32(b)(1)-2 restates for clarification that charges paid by 
the creditor, other than loan originator compensation paid by the creditor that is required 
to be included in points and fees, are excluded from points and fees.  In addition, 
comment 18(b)-2 states the following:   
 

In a loan transaction, the creditor may offer a premium in the form of  
cash or merchandise to prospective borrowers.  Similarly, in a credit  
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sale transaction, a seller's or manufacturer's rebate may be offered to 
prospective purchasers of the creditor's goods or services.  At the  
creditor's option, these amounts may be either reflected in the Truth- 
in-Lending disclosures or disregarded in the disclosures.  If the  
creditor chooses to reflect them in the § 226.18 disclosures, rather  
than disregard them, they may be taken into account in any manner  
as part of those disclosures. 

 
It is our understanding from informal communications with the CFPB that for purposes 
of calculating the finance charge and the annual percentage rate, it is permissible to use 
premium pricing, pricing exceptions, and lender credits to reduce the finance charge, as 
well as the prepaid finance charge, in the amount financed calculation.  This is 
permitted with the understanding the reduction can only be applied up to the amount of 
the prepaid finance charge and the reduction cannot result in an amount financed 
greater than the note amount.  There are also additional restrictions with regard to the 
Home Ownership Equity Protection Act points and fees calculation. 
 
We request clarification that there are no further restrictions or limitation on the 
application of creditor-paid charges against the points and fees.  This would include, for 
example, allowing these creditor-paid charges to be applied against affiliate fees in the 
points and fees calculation.  
 
Designated Error Resolution Address 
 
In the proposal, the CFPB clarifies that if a servicer establishes a designated error 
resolution address, the servicer must provide the address to a borrower in any 
communication in which the servicer provides an address for assistance.  The purpose 
is to clarify that the address does not have to be provided in communications when 
other types of contact information is provided instead of the address, such as a 
telephone number or website. 
 
We believe this clarification improves the industry’s understanding of these provisions.  
However, we are concerned in situations in which a bank includes a general address on 
the letterhead for all its correspondence.  The issue here is whether this is considered 
an “address for assistance” that would trigger the requirement to disclose the 
designated error resolution address in the correspondence, regardless of its purpose 
and the absence of any specific reference to an address in the body of the 
correspondence.  We do not believe this requirement should apply in these situations 
and request the CFPB to clarify our understanding of these provisions.     
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Thank you for the opportunity to comment on the proposed clarifications to certain of the 
mortgage rules issued in January of this year.  If you have any questions or wish to 
discuss these issues further, please feel free to contact me at (202) 552-6366 or at 
jbloch@cbanet.org.   
 
Sincerely, 

 
Jeffrey P. Bloch 
Associate General Counsel 
 

mailto:jbloch@cbanet.org

