
             
 

 

 

The Honorable Arne Duncan 

Secretary 

U.S. Department of Education 

400 Maryland Avenue, S.W. 

Washington, DC 20202 

 

 

Dear Mr. Secretary: 

 

 

Members of the undersigned associations (“the Associations”) engaged in student lending share the goal 

of assuring that every servicemember entitled to benefits under the Servicemembers Civil Relief Act 

(“SCRA”) receives them, without having to surmount unnecessarily burdensome documentation or other 

barriers that could preclude or delay their receipt.  Unfortunately, conflicting statutes and restrictive 

regulatory guidance on how federal student loans are to be handled under the SCRA have worked to 

obstruct full achievement of this goal.  We are writing to seek your assistance in addressing this issue and 

to request a meeting with you and other appropriate officials to address the issue at your earliest possible 

convenience.  

 

 

Request for Clarification on Application of New Procedures to Other Parties 
 

As you know, the SCRA provides a wide range of benefits and protections for servicemembers.  It is 

intended to postpone or suspend certain financial obligations of servicemembers during the term of their 

military service, and includes a six percent (6%) interest rate cap on credit obligations incurred prior to 

their service.  In a 2011 letter to the Department of Education (“Department”), the Associations 

recommended changes to ease the documentation requirements imposed on servicemembers.  The 

Department’s response was that for SCRA benefits to be granted, military orders and a separate written 

notice must be received, and that other forms of documentation were not acceptable.  Recently, the 

Consent Order in the case of United States v. Sallie Mae Inc., et.al in the U.S. District Court, District of 

Delaware (“Consent Order”) seems to indicate that the Department of Justice and the Department 

recognize the documentation problems created by the Department’s policy and seek to provide greater 

flexibility. Unfortunately, it is now not clear whether the Consent Order alters the Department’s 

longstanding policy and published standard for determining eligibility for SCRA benefits.  

 

The Consent Order provides several options, beginning on page 16, for supplying a lender/servicer with 

“written notice of eligibility” for SCRA-required reduced interest rates: 

 

o Written military orders transmitted by facsimile, mail or overnight delivery; 

o Servicemembers’ requests for a military deferment or forbearance; or, 

o An “online intake form” to be developed by the lender/servicer. 

 



The Consent Order states that, in lieu of the military orders, the lender/servicer must accept any letter on 

official letterhead from a servicemember’s commanding officer that includes contact information for 

confirmation and: 

  

o Sets forth the full name and Social Security number or date of birth of the 

servicemember; and,  

o Sets for the period of military service of the servicemember and, as may be applicable, 

that the military service of the servicemember is indefinite, or the date on which the 

military service of the servicemember ended or is scheduled to end. 

 

In addition, we note that in Appendix C of the Consent Order, “Department of Education Statement,” 

Department Chief Operating Officer James Runcie states, “The Department of Education greatly 

appreciates the sacrifices made by the men and women who serve our country, and is therefore 

authorizing greater flexibility in providing SCRA benefits to military servicemembers.”  The Statement 

continues in part: 

 

… (The) Department authorizes Sallie Mae Bank, Navient Solutions, Inc., and any other servicers 

who service under these servicers' Consent Orders with the Department of Justice or the Federal 

Deposit Insurance Corporation ("FDIC") (such servicers shall be identified as the "Navient 

Servicers") to apply the SCRA's interest rate benefit to Department-owned or Department 

guaranteed loans consistent with the requirements of the Department of Justice's or FDIC's 

Consent Order with Sallie Mae Bank, et al. Any Navient Servicer that complies with the terms of 

the Department of Justice's or FDIC's Consent Order with Sallie Mae Bank, et.al. will be deemed 

to be in full compliance with the Department of Education's regulations and guidance regarding 

SCRA benefits. 

 

Specifically, Navient Servicers may satisfy the "written notice" requirement of the SCRA's 

interest rate benefit and the "written request" requirement of the Department of Education's 

regulations if the servicer has actual knowledge of the borrower's military service (e.g. , receipt of 

a request for SCRA benefits through an online portal; a borrower's oral or written communication 

of active duty status to a call center representative; receipt of Military Orders I; receipt of a 

certificate from the Department of Defense's Defense Manpower Database Center's ("DMDC") 

SCRA website indicating the borrower is in active duty; etc.). A Navient Servicer may satisfy the 

written notice and written request requirements under this paragraph even if the borrower has not 

requested SCRA benefits. Navient Servicers may voluntarily elect to search the DMDC's SCRA 

website, and the Department will bear the cost of any SCRA interest rate reductions provided 

based upon such a search. 

 

Given the flexible documentation standard contained in the Consent Order and the Department of 

Education Statement in the Appendix, we are concerned that there will be confusion by servicemembers 

and lenders/servicers as to precisely what the required documentation standard is for SCRA protection on 

their federal student loans - particularly amongst servicemembers whose loans are not subject to the 

Consent Order. Does the Department continue to require that both military orders and a separate written 

notice must be received before SCRA benefits can be granted on federal student loans not subject to the 

Consent Order, or can SCRA benefits be applied to such loans using the more relaxed documentation 

standards outlined in the Consent Order?   

 

As stated previously, the Associations support simplifying the documentation and notification process 

required so that servicemembers can, without undue documentation barriers precluding or delaying the 

servicemember from receiving benefits under the SCRA, receive the interest rate reduction and other 

benefits they are due. The Department has to date, other that with respect to loans subject to the Consent 



Order, indicated that for SCRA benefits to be granted, military orders and a separate written notice must 

be received.  This requirement precludes a federal loan servicer from processing the SCRA benefit, and 

the servicemember from receiving the benefit, notwithstanding completely reliable information, such as a   

military status validation reflected on the Defense Manpower Data Center database, confirming the 

borrower’s eligibility for benefits.  Our member organizations already apply a more flexible SCRA 

documentation standard to their private student loan portfolios and are more than willing to assist the 

servicemember community by applying a streamlined documentation standard to their federal student 

loan portfolios as soon as we receive guidance from the Department stating that applying these new 

standards is permissible under Department regulations and procedures.   

 

In light of the Department’s recognition of the benefits to servicemembers provided by “greater 

flexibility” in documentation, we are again requesting the Department provide official guidance providing 

that the more flexible documentation standard may be used, prospectively, by servicers not subject to the 

Consent Order, in determining SCRA eligibility on federal student loans. Such guidance should clearly 

articulate the revised SCRA eligibility documentation standards and assure lenders/servicers that applying 

these new standards will be deemed to be fully in compliance with Department requirements, that the 

affected loans are eligible for special allowance payments, and that insurance for Federal Family 

Education Loans will remain fully in place. 

 

We urge you to address this issue, immediately and equitably, assuring servicemembers receive the 

benefits they are eligible for, without undue burden or delay, while not penalizing lenders/servicers for 

complying with the Department’s previous guidance.  

 

 

Servicemembers Civil Relief Act / Higher Education Act Conflict with Regard to Reservists 

 

Another area of concern for our members is the conflict that arises between section 106 of the SCRA, 

which expressly grants benefits to reservists who have been ordered to report for duty as of the date of 

their orders, and provisions of the HEA and the Department’s regulations, which recognize SCRA 

benefits for active duty personnel, but not for reservists who have been called to duty.  Section 207 of the 

SCRA caps interest rates at six percent “during periods of military service.”  Section 106 extends 

eligibility to reservists “beginning on the date of the member’s receipt of the order [i.e., the ‘notification 

date’] and ending on the date on which the member reports for military service [i.e., the date of active 

duty, covered by section 207 of the SCRA].” 

 

However, Section 428(d) of the HEA only recognizes the SCRA benefits for active duty personnel, as 

provided for under SCRA section 207.  Specifically, Section 428(d) of the HEA provides as follows:  

 

No provision of any law of the United States (other than this Act and section 207 of the 

Servicemembers Civil Relief Act) or of any State (other than a statute applicable principally to 

such State’s student loan insurance program) which limits the rate or amount of interest payable 

on loans shall apply to a [federal student] loan. (Emphasis added.)
1
 

 

No exception or provision is made for SCRA section 106, allowing such benefits to be afforded to 

reservists with federal student loans beginning on the reservist servicemembers’ receipt of their orders. 

                                                 
1
 Similarly, FFEL Regulation 682.202 (a) … (8), Applicability of the Servicemembers Civil Relief Act (50U.S.C. 527, App. sec. 207), provides 

that “ Notwithstanding paragraphs (a)(1) through (a)(4) of this section, effective August 14, 2008, upon the loan holder’s receipt of the 
borrower’s written request and a copy of the borrower’s military orders, the maximum interest rate, as defined in 50 U.S.C. 527, App. section 

207(d), on FFEL Program loans made prior to the borrower entering active duty status is 6 percent while the borrower is on active duty 

military service.” (Emphasis added). 
 



Rather, as a result, the HEA works to preclude providing SCRA interest rate benefits to reservists prior to 

the commencement of their active duty period, notwithstanding the provisions of Section 106 of the 

SCRA. 

 

The Department further reiterated this position in its Dear Colleague Letter GEN-08-12, as follows: 

 

The HEOA [Higher Education Opportunity Act] amends the HEA to specify that the requirement 

of the Servicemembers Civil Relief Act, which limits the interest rate on a borrower’s loan to six 

percent during the borrower’s active duty military service, applies to FFEL loans.”  (Emphasis 

added.)
2
  The Department’s position in this regard was also clarified in 2010, in response to an 

inquiry from a FFELP lender/servicer. In that response, the Department stipulated that, for 

reservists, the start date for the 6% interest rate cap on FFELP loans should be the same as it is 

for all other military - the date active duty begins. Various organizations associated with federal 

student loans, including the Student Loan Servicing Alliance and the National Council of Higher 

Education Resources, have raised this issue previously with the Department, but what lenders see 

as the necessary, prospective, regulatory clarification has not been forthcoming.  Instead, we 

understand that the Department’s Office of General Counsel, when pressed by a lender on this 

issue, wrote “[DOE’s] view is that section 106(a) is irrelevant to the application of the change 

made by the HEOA and that our regulations and the preamble to those regulations are correct. 

 

We are hopeful you will personally intervene to secure issuance of prospective guidance that clearly and 

conclusively addresses this situation.  Specifically, the Associations request the ability to extend, and be 

credited for, SCRA benefits for reservists to begin on the borrower’s “notification date.” We note that 

while the Department has provided for application of  SCRA benefits as of  “the first day of eligibility, 

including the date of receipt of orders for reservists”
3
 for loans subject to the Consent Order, it has not 

provided any such clarification with respect to federal student loans not subject to the Consent Order. 

 

Under the clarification we seek, lenders would be explicitly authorized to bill the Department for any 

Special Allowance Payments (SAP) during the period from a reservist borrower's notification date up to 

their active duty date and confirmation that such application of the SCRA would not be deemed 

inconsistent with the HEA or its implementing regulations. 

 

 
Conclusion 

 

When reconsidering existing guidance, the Associations ask that any changes be prospective in nature.  

Lenders/servicers that have complied with existing guidance from the Department should not be 

adversely impacted by the issuance of this much-needed clarification.  

 

Please know that the Associations stand ready to work with you and others in the student loan community 

to assist the Department in developing and issuing clarifications as soon as possible.  We believe that time 

is of the essence, both to ensure the maximum benefits under SCRA are available to servicemembers and 

                                                 
2
  See also [HEOA] SEC. 422. FEDERAL PAYMENTS TO REDUCE STUDENT INTEREST COSTS. 

(g) .APPLICABILITY OF USURY LAWS.— 

Similarly, FFEL Regulation 682.302(h), Calculation of special allowance payments for loans subject to the Servicemembers Civil Relief Act (50 

U.S.C. 527, App. sec. 207), provides: “For FFEL Program loans first disbursed on or after July 1, 2008 that are subject to the interest rate limit 

under the Servicemembers Civil Relief Act, special allowance is calculated in accordance with paragraphs (c) and (f) of this section, except the 

applicable interest rate for this purpose shall be 6 percent.”  (Emphasis added). 

 
3
 See Paragraph 35, subsection (e) of the Consent Order. 



to help lenders and servicers avoid inadvertent violations of specific Department of Education regulations 

and guidance. 

 

Thank you for your interest in this important matter.  We look forward to hearing from you. 

 

 

       Sincerely, 

 

Consumer Bankers Association 

Education Finance Council  

Student Loan Servicing Alliance 

 

Cc:   James Runcie 

         Pamela Moran 

         Holly Petraeus, CFPB 

         Members, CBA Education Funding Committee  


