
  

 

 

August 20, 2014 
 
By electronic delivery  
 
Ms. Lynn Mahaffie 
Acting Assistant Secretary for Postsecondary Education  
Department of Education 
1990 K Street, NW 
Room 8022 
Washington, D.C. 2006 
 
 Dear Ms. Mahaffie, 
 

Earlier this year, the Department of Education considered in its negotiated rulemaking process 
proposals related to ways educational institutions manage Title IV, Higher Education Act program funds. 
The American Bankers Association (ABA) and the Consumer Bankers Association (CBA) support 
meaningful choice in student aid balance disbursements and bank products. We believe, however, the 
provisions of the proposals considered in the negotiated rulemaking that sought to regulate bank 
products clearly exceed the Department’s authority.  
 

For consideration in any future rulemaking actions, we respectfully submit a legal memorandum 
regarding the scope of the proposals. As it explains, the Department lacks the authority to implement 
rules to regulate bank products, an area in which Congress has explicitly vested regulatory authority in 
other agencies that have the expertise and experience.  

 
ABA and CBA continue to be committed to working with the Department in promulgating 

appropriate rules to ensure that students have clear choice in how they receive student aid balances 
and that they understand those choices. Please contact the undersigned directly if you have questions 
or wish to discuss the issue further. 

 
 
Nessa Feddis 
ABA 
202 663 543 
nfeddis@aba.com 

David Pommerehn 
CBA 
20 2 552 6368 
dpommerehn@cbanet.org 

 



 

August 18, 2014 

AN ANALYSIS OF THE LEGAL BASIS FOR THE DEPARTMENT OF EDUCATION’S PROPOSAL TO 

REGULATE CAMPUS BANK ACCOUNTS 

 

I. Introduction 

The Department of Education (the “Department”) has attempted a negotiated rulemaking 

that would have directed institutions of higher learning (“educational institutions”) to impose 

significant requirements and restrictions on bank accounts belonging to students and parents into 

which federal student aid credit balances (“student aid” or “Title IV funds”) may be deposited.  

The Department is expected to issue a proposed rule on this subject in the near future.  

Covington & Burling LLP has prepared this memorandum analyzing whether or not the 

Department has the legal authority to require educational institutions to impose such 

requirements and restrictions on bank accounts. 

The final proposal (the “Proposal”) considered in the negotiated rulemaking has a broad 

reach.  It would create a new category of bank accounts, called “sponsored accounts,” which it 

would define as any financial account opened by a university student or parent of a student that 

(i) is offered by a financial institution under a contract or arrangement with the student’s 

educational institution and (ii) may receive Title IV funds.  Since students or parents generally 

may receive Title IV funds through deposit to any bank account, a “sponsored account” could 

include any account offered within the scope of an arrangement between an educational 

institution and a bank.  If the student or parent “chooses” to have his or her Title IV funds 

deposited directly into the “sponsored account,” educational institutions would have to ensure 

that those accounts comply with significant requirements and restrictions.    

This broad proposal exceeds the reach of Section 487(a)(2) of the Higher Education Act, 

which prohibits colleges and universities from charging “any student a fee for processing or 

handling any application, form or data required to determine the student’s eligibility” for Title IV 

Summary 
Citing its authority over federal student aid programs, the Department of Education is 
proposing rules that would regulate bank accounts offered to college students.  Based on 
the plain text of the relevant statutory provision, however, the Department does not have 
authority to implement such regulations.  This conclusion is further supported by the 
legislative history related to the provision and the comprehensive regulatory scheme 
already in place. 
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assistance or for establishing “the amount of such assistance.”1  That provision’s plain language 

encompasses only fees that could be imposed by educational institutions during the Title IV 

application process, and not fees that might be imposed by financial institutions having no 

connection with the application process.   The legislative history regarding Section 487(a)(2) 

confirms this limited purpose.  Moreover, the Department’s Proposal is incongruous with the 

existing well-developed -- and complex -- banking regulatory scheme, and it is highly unlikely 

that Congress intended to authorize the Department to make large-scale incursions into the field 

of banking regulation.  In sum, we believe that Section 487(a)(2)  does not give the Department 

authority to promulgate the Proposal or any similar rule. 

II. The Department’s Proposal 

A. Negotiated Rulemaking 

On February 21, 2014, the Department convened a negotiated rulemaking to consider 

changes to the regulations governing the Department’s Title IV, Higher Education Act (“HEA”), 

student financial assistance programs.2  One of the several broad issues considered in the 

negotiated rulemaking was “[c]ash management of funds provided under the title IV Federal 

Student Aid programs, including the use of debit cards and the handling of title IV credit 

balances.”3 As part of this issue (“Issue 4” of the negotiated rulemaking) the negotiators -- who 

each represented a constituency such as universities, financial institutions, or “consumer 

advocacy organizations” -- considered proposed rules that would impose restrictions and 

requirements on financial services provided by banks and other financial institutions to students 

or parents that are within the scope of contracts or arrangements between educational institutions 

                                                           

1 The Department has cited only to Sections 484, 487, and 498 of the Higher Education Act as providing a statutory 
basis for its Proposal and the several other regulatory changes considered with the Proposal.  From these sections, 
the statutory provision most nearly relevant to the Proposal is Section 487(a)(2). 

2 See Department of Education, Negotiated Rulemaking 2013-2014 Program Integrity and Improvement, 
http://www2.ed.gov/policy/highered/reg/hearulemaking/2012/programintegrity html (last visited July 1, 2014) 
(setting out schedule for negotiated rulemaking and issues to be considered during process).  See also Negotiated 
Rulemaking Committee, Negotiator Nominations and Schedule of Committee Meetings—Title IV Federal Student 
Aid Programs, Program Integrity and Improvement, 78 Fed. Reg. 69,612 (Nov. 20, 2013), available at 
http://www.gpo.gov/fdsys/pkg/FR-2013-11-20/pdf/2013-27850.pdf (notice of intention to establish negotiated 
rulemaking committee). 

3  Id. at 69,613. 
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and banks or other financial institutions.4  The negotiators did not reach a consensus on Issue 4.  

Although the Department has not publicly indicated whether it plans to proceed to promulgate 

rules including the Proposal, we understand that Department staff has informally informed 

congressional staff that it does plan to proceed.5 

B. Content of the Proposal 

1. Definition of Sponsored Account 

The Proposal defines a “sponsored account” as: 
 

any financial account, access device associated with a financial 
account, or card or tool issued for institutional purposes, such as a 
student ID card, that may be converted to, or used as, a financial 
account or access device, where — 
(A) The account, device, or card is specified, described, or 
otherwise included within the scope of a contract or arrangement 
between an institution and any entity (e.g., a third-party servicer, 
financial institution or other person);  
(B) Pursuant to the contract or arrangement, the account, device, or 
card is promoted and offered to a student enrolled at the institution 
or to the parent of an enrolled student; and  
(C) An enrolled student or a parent of an enrolled student may 
choose to open, obtain, or use the account, device, or card to 
receive title IV, HEA program funds.” 6  
 

 The Proposal would impose significant requirements on educational institutions with 

respect to all  “sponsored accounts.”  For one, an educational institution must “base its decision 

to enter into or continue the contract or arrangement [with the financial institution] on the best 

interests of the account holders, including financial terms for the students, account features, and 

customer service.”7  The educational institution must also review “any information that is 

                                                           

4 See Department of Education, Program Integrity and Improvement Negotiated Rulemaking, Session 4 - Issue Paper 
4, available at http://www2.ed.gov/policy/highered/reg/hearulemaking/2014/pii4-cashmgmt-051214.doc (final 
iteration of relevant proposed rules considered in the negotiated rulemaking) (“Issue Paper 4”). 

5 Had the negotiators reached consensus, “all members of the organization or group represented by a negotiator” 
would have been “bound by the consensus” and “prohibited from commenting negatively on the resulting proposed 
regulations.”  78 Fed. Reg. at 69,614. 

6 Issue Paper 4, § 668.161(a)(2)(x) (definition of “sponsored account”). 

7 Id. § 668.164(e)(2). 
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provided to the student or parent in connection with opening or activating the account” to 

“ensure that the information is presented to the student in a clear, fact-based, and neutral 

manner.”8  Furthermore, the educational institution must “[d]isclose conspicuously on its website 

and any webpage describing the sponsored account a URL for that contract or arrangement in its 

entirety. . .with an accompanying summary of the terms and conditions of the contract or 

arrangement and other related information.”9   

2. Selection Process and Restrictions and Requirements  

Even more significant restrictions and requirements are imposed on “sponsored accounts” 

if the educational institution, as will almost certainly be the case, has a “selection process” under 

which a student or parent chooses how to receive the student aid funds by direct deposit.  The 

Proposal states that an educational institution that “elects to make direct payments to a student or 

parent by EFT [electronic funds transfer] may establish a selection process under which the 

student or parent chooses one of several options for receiving direct payments.”10  Under the 

selection process, the educational institution must provide the student or parent with multiple 

options for receiving direct payments, with “the financial account or access device associated 

with a financial account that was opened or obtained by the student or parent prior to the 

student’s enrollment at the institution” as the first option.11  In the selection process listing, the 

educational institution must “identify the major features and commonly assessed fees associated 

with all of its sponsored accounts, as well as a Universal Resource Locator (URL) for the terms 

and conditions of those accounts.”12  This requirement is not limited to sponsored accounts 

created specifically for receipt of Title IV funds:  It applies to “all of [the educational 

institution’s] sponsored accounts.”   In addition, the educational institution “must ensure” that 

the options in the selection process “are described and presented in a clear, fact-based, and … 

neutral manner” and that it is “no more onerous” or less “timely” for the student or parent to 

                                                           

8 Id. § 668.164(e)(2)(i).   

9 Id. § 668.164(e)(2)(ii). 

10 Id. § 668.164(d)(4).  

11 Id. § 668.164(d)(4)(ii)(A).   

12 Id. § 668.164(d)(4)(ii)(B).   
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receive Title IV funds into his or her previously opened account than into the sponsored 

account.13  

If a student or parent chooses the “sponsored account” option in the selection process, the 

educational “institution must ensure” that the account satisfies a number of additional 

conditions.14   These additional conditions include: 

• No maintenance fees, inactivity fees, or account termination fees may be 

charged;15 

• No fees for point of sale transactions may be imposed; 16 

• No debit card overdraft fees or fees for denying a transaction may be imposed;17 

• The financial institution must provide two free out-of-network ATM transactions 

per month; 18 

• Any remaining fee must be “reasonable”;19 

• The account must be connected to a surcharge-free national or regional ATM 

network with ATMs on or near campus;20 

• The account must provide the student or parent “a reasonable opportunity to 

withdraw or expend the total amount” of student aid funds without incurring any 

cost, fees, or charges and instructions on how to do so;21 and 

• If the account is a subaccount, it may not have any loan features, including an 

overdraft line of credit, for which payment is triggered by deposit of a federal 

payment.22 

                                                           

13 Id. § 668.164(d)(4)(i)(B), (C). 

14 Id. § 668.164(e)(1). 

15 Id. § 668.164(e)(1)(ii). 

16 Id. 

17 Id. 

18 Id. 

19 Id. § 668.164(e)(1)(viii). 

20 Id. § 668.164(e)(1)(iii). 

21 Id. § 668.164(e)(1)(vii). 

22 Id. § 668.164(e)(1)(v)(B). 
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III. Impact of the Department’s Proposal 

The Proposal imposes an extensive set of restrictions and requirements on “sponsored 

accounts.”  The definition covers any account or account access device that is “included within 

the scope” of an “arrangement” between an educational institution and a financial institution 

whereby the account or access device “is promoted and offered” to a student or a student’s parent 

and where the student or parent “may” use the account access device to receive such student aid 

balances.23  It is worth emphasizing that the definition would apply to agreements that in their 

terms have nothing to do with receiving student aid balances and would apply even if there was 

no student aid deposited in an account covered by the agreement:  The definition applies to 

accounts where such deposits “may” be made. 

Hundreds of colleges and universities have such agreements, both formal and informal.24  

Typical agreements include one in which a college agrees with a bank or credit union to make 

available to students a specially designed free checking account with a debit card, which may be 

co-branded with the college, that can also serve as a college ID card.  The students have the clear 

option to have a traditional ID card instead.  The students with the account also have access to 

free on-campus ATMs and often a banking center.  It is important to note that the broad 

definition is not limited even to these types of arrangements and could, depending on 

interpretations, extend to other types of arrangements, both formal and informal, that financial 

institutions have with colleges and universities.   

The Proposal further requires that educational institutions list in their selection process 

“the major features and commonly assessed fees associated”  with all of their sponsored 

accounts.25  By contrast most educational institutions today, other than the limited number that 

have agreements for accounts specifically designed to disburse student aid, likely follow the 

widely used commercial practice of giving a simple option, in this case to the student or parent, 

to provide the routing number and other information on the account to which the funds are to be 

deposited.  Thus, the proposal would require lengthy and complex disclosures on sponsored 

                                                           

23 Id. § 668.161(a)(2)(x). 

24 GAO, College Debit Cards:  Actions Needed to Address ATM Access, Student Choice, and Transparency (Feb. 
2014), available at http://www.gao.gov/assets/670/660919.pdf.   

25 Id. § 668.164(d)(4)(ii)(B). 
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accounts not designed to receive student aid in what would otherwise be a simple process to 

choose how to receive such aid. 

Because some students and parents would almost certainly choose a “sponsored account” 

under the selection process, because the financial institution cannot know whether a particular 

account receives student aid or not, and because there is no practical way for the financial 

institution to maintain a single type of account under two vastly different regulatory regimes that 

apply depending on who is the customer, in practice all bank accounts covered by an agreement 

would likely have to conform to the Proposal’s requirements, whether or not they are used to 

receive student aid balances.   

As discussed in section II(B)(2) of this memorandum, the restrictions and requirements 

placed on a sponsored account chosen by a student or parent are numerous.  In addition, the 

educational institution would have to make extensive disclosures about the agreement on the 

sponsored account, including some that may not be practical to obtain, such as the average 

amount of fees paid by students and parents who had the sponsored accounts. 

The magnitude of the regulatory requirements is extremely large, and such requirements 

are much more complex than the Department appears to understand.  Indeed, the federal banking 

regulators, as discussed further below, have regulated consumer bank accounts for many years, 

and their relevant regulations and interpretations are hundreds of pages long and are constantly 

being updated and changed.  The banking regulators have extensive staffs devoted to regulating 

bank accounts.  The Department has no knowledge, experience, or capability to develop, 

interpret, implement, adjust, or enforce these regulations.   

The Department is, in fact, not attempting to enforce the Proposal.  Rather, under the 

Proposal “the institution must ensure that” all the requirements are met.26  Nowhere in the 

Proposal is it stated how an educational institution -- for instance, a small college -- is supposed 

to interpret and enforce such a complex set of rules.  Given the well-established history of the 

complexity of bank account regulation, it is impossible to believe that any college or university 

would have the staff or expertise in the banking field to ensure such requirements are met. 

                                                           

26 Id. § 668.164(e)(1). 
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If the Proposal is adopted, it is likely that most, if not all, specialized student bank 

accounts will no longer be offered.  There are very real costs in offering a checking account; as 

of 2010, it was estimated to cost a bank between $250 and $300 annually to maintain a checking 

account.27  The costs for banks of opening and maintaining bank accounts has likely increased 

since then.  However, the balances on student accounts tend to be low, meaning that banks can 

earn little if any return on them, and income from debit card interchange fees is minimal, 

especially after federal regulations limited what many banks can earn through such fees.  The 

accounts are often offered at little or no profit, or even at a loss, to try to develop customer 

relationships that will continue after graduation.  The requirements in the Proposal would greatly 

increase the net cost of these accounts to banks and credit unions by outlawing even the most 

basic fees and requiring additional features to be offered, while also adding a new and expensive 

layer of regulatory complexity and uncertainty to the already heavy regulatory compliance cost 

in conjunction with these accounts under existing bank regulation. 

In sum, the combination of the inability of colleges and universities to “ensure” 

compliance and the added costs and regulatory burdens to banks and credit unions would result 

in a situation in which few, if any, of these accounts would be offered.  The alternatives – 

traditional banking accounts – are likely to be more costly and less convenient for many students 

than the current accounts being offered, while educational institutions would lose sponsorship 

benefits they may obtain in the agreements. 

IV. Extensive Regulatory Authority is Vested in Other Federal Agencies  

Not only does the Department have no expertise, experience, or staffing to support this 

extensive foray into bank regulation, but Congress has, explicitly and in great detail, vested 

regulatory authority in this area in other agencies that do have the expertise, experience and 

staffing.  For many years, the federal banking and credit union agencies28  have regulated, with 

great specificity, consumer bank accounts at all banks and credit unions under statutes such as 

the Electronic Funds Transfers Act29, the Truth in Savings Act30, and the Expedited Funds 

                                                           

27 Dan Fitzpatrick & Robin Sidel, End Is Seen to Free Checking, Wall St. J., June 16, 2010. 

28 The Federal Deposit Insurance Corporation, the Federal Reserve Board, the Office of the Comptroller of the 
Currency. the National Credit Union Administration, and the Consumer Financial Protection Bureau. 

29 15 U.S.C. § 1693 et seq. 
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Availability Act.31 Pursuant to these Acts, bank and credit union regulators have issued extensive 

regulations and interpretations,32 which demonstrate the complexity of regulating bank accounts.  

In addition, the regulations must be changed and updated regularly to keep pace with changing 

technology and consumer needs.  The federal bank and credit union regulators regularly examine 

all banks and credit unions for compliance with banking regulations and have large staffs 

devoted to the regulation of consumer bank accounts.  The regulators have the authority to issue 

cease and desist orders and impose civil money penalties for violations of the regulations and for 

unfair and deceptive practices with respect to consumer bank accounts.  In fact, bank regulators 

have very recently entered into a cease and desist order, including civil money penalties, with a 

bank in exactly the area the Department is attempting to regulate.33 

Furthermore, in 2010, The Dodd-Frank Wall Street Reform and Consumer Protection Act 

was enacted, which created a new agency dedicated solely to consumer protection with respect to 

financial services – The Bureau of Financial Consumer Protection (“CFPB”).34 While the federal 

bank and credit union regulators retain some consumer protection authorities, the majority of the 

then existing consumer regulatory authority, including rule-writing authority for most financial 

consumer protection laws, was transferred to the CFPB.  In addition, the CFPB was granted 

powerful new authority to write regulations and enforce laws.  In the CFPB, Congress created a 

well-funded agency with direct authority over the types of accounts (consumer bank accounts) 

the Department is proposing to regulate. 

Indeed, student bank accounts, specifically, are a focus of the CFPB.  A dedicated group 

within the CFPB, headed by an Assistant Director and Student Loan Ombudsman, focuses 

entirely on student financial issues, including bank accounts.35  The CFPB’s web page has a 

                                                           

30 12 U.S.C. § 4301 et seq. 

31 12 U.S.C. § 4002 et seq. 

32 See, e.g., Regulation E (Electronic Fund Transfers), 12 C.F.R. part 205; Regulation DD (Truth in Savings), 12 
C.F.R. part 1030; Regulation CC (Availability of Funds and Collection of Checks), 12 C.F.R. part 229. 

33 In re Cole Taylor Bank, FRB Docket Nos. 14-021-E-SMB, 14-021-CMP-SMB (June 26, 2014), available at 
http://www federalreserve.gov/newsevents/press/enforcement/enf20140701b1.pdf. 

34 Dodd–Frank Wall Street Reform and Consumer Protection Act, Title X, Pub. L. No. 111-203, 124 Stat. 1376 
(2010). 

35 See CFPB, Students and young Americans, http://www.consumerfinance.gov/students (last visited July 9, 2014). 
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section dedicated to student bank accounts entitled “Student Banking: managing your college 

money.”36  On February 5, 2013, the CFPB put out a formal request for information regarding 

financial products marketed to students.37  On September 30, 2013, the CFPB held a forum, 

keynoted by CFPB Director Richard Cordray, on the exact issue covered by the Proposal.38  In 

recent months, Rohit Chopra, the  CFPB’s Assistant Director and Student Loan Ombudsman, has 

written several times on this same issue, including notifying consumers of a complaint process to 

the CFPB on student accounts.39   

The CFPB is clearly engaged in this policy area, as Congress intended, and has the 

relevant regulatory, examination, and compliance powers, as designed by Congress.  The 

Department, on the other hand, has no experience, expertise, or staffing to promulgate, interpret, 

or enforce regulations or examine for compliance in this subject area.  In fact, particularly given 

the Department’s lack of expertise, it is highly likely that its banking regulations would at some 

point conflict with regulation from the federal banking agencies and the CFPB.40 

V. The Department Does Not Have the Statutory Authority to Regulate as Proposed 

As discussed, the Department’s Proposal is incompatible with the extensive banking 

regulatory scheme created by Congress. Most importantly, the Department does not have the 

statutory authority to implement the Proposal.   Simply put, Congress has not given the 

Department the authority to regulate in this space. 

                                                           

36 See CFPB, Student Banking: Managing your college money, http://www.consumerfinance.gov/paying-for-
college/manage-your-college-money (last visited July 9, 2014). 

37 Request for Information Regarding Financial Products Marketed to Students Enrolled in Institutions of Higher 
Education, 78 Fed. Reg. 8,114 (Feb. 5, 2013). 

38 CFPB, Banking on campus forum, Sept. 30, 2013, http://www.consumerfinance.gov/blog/live-banking-on-campus 
(last visited July 8, 2014). 

39 See, e.g., CFPB, What sunshine for student financial products can show us, Feb. 12, 2014, 
http://www.consumerfinance.gov/blog/what-sunshine-for-student-financial-products-can-show-us (last accessed on 
July 8, 2014). 

40 Some provisions of the broadly-drafted Proposal -- for example, those that specifically require free services and 
design detailed features of accounts -- appear to go beyond the CFPB’s regulatory authority as passed by Congress 
after extensive hearings, debate, and consideration. 
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Under the Administrative Procedure Act, a court will set aside agency action that is “in 

excess of statutory jurisdiction, authority, or limitations.”41   It is well-settled that a federal 

agency can exercise only the authority that has been delegated to it by Congress.  Absent such a 

delegation, any agency action is outside the bounds of the agency’s jurisdiction.42   

To determine whether an agency is acting within its statutory authority, a court “begin[s] 

with the language of the statute.”43  When the statutory language is clear, “the sole function of 

the courts is to enforce it according to its terms.”44  In the context of an agency’s interpretation of 

a statute that it administers, the court first asks whether Congress has spoken directly to the 

question at issue.45  When Congress has spoken clearly, the court’s inquiry is at an end and the 

agency’s interpretation receives no deference.46  Even if the statutory language is ambiguous, the 

agency’s interpretation must be reasonable.47   

The Department of Education has pointed to no specific statutory provisions that would 

provide authority for the Proposal.  Issue Paper 4, which includes the Proposal among other 

regulatory changes, cites Sections 484, 487, and 498 of the Higher Education Act in its 

“Statutory Cites” heading.48   

The most nearly relevant statutory provision, Section 487(a)(2), unambiguously has a 

much narrower scope than the proposal’s reach:  It prohibits educational institutions participating 

in the Department’s student aid programs from charging “any student a fee for processing or 

handling any application, form, or data required to determine the student’s eligibility for” Title 

                                                           

41 5 U.S.C. § 706(2)(C). 

42 See Lyng v. Payne, 476 U.S. 926, 937 (1986); Stark v. Wickard, 321 U.S. 288, 309 (1944). 

43 Barnhart v. Sigmon Coal Co., 534 U.S. 438, 450 (2002); see also United States v. Ron Pair Enters., Inc., 489 U.S. 
235, 241 (1989). 

44 Caminetti v. United States, 242 U.S. 470, 485 (1917). 

45 Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-43 (1984).   

46 Id. 

47 Id. 

48 Section 484, which is codified at 20 U.S.C. § 1091, sets out student eligibility requirements for receiving Title IV 
funds.  Section 487 is codified at 20 U.S.C. § 1094 and prescribes detailed requirements for higher education 
institutions to participate in Title IV programs.  Section 498 is codified at 20 U.S.C. § 1099c and sets out the 
procedures for determining whether a higher education institution qualifies for Title IV programs.   
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IV assistance or for establishing “the amount of such assistance.”  By its plain terms, Section 

487(a)(2): (i) applies to educational institutions, not to banks and credit unions; and (ii) prohibits 

fees only for determining whether a student is eligible for Title IV assistance or establishing the 

amount of such assistance.  The statute does not address, let alone prohibit, fees charged by 

banks and credit unions for ordinary banking services provided to students.  In seeking to 

regulate in this area, the Department has gone well beyond the scope of its delegated authority. 

The Department’s Inspector General has suggested a broader interpretation of Section 

487(a)(2).49  That broader interpretation does not withstand scrutiny.  According to the Inspector 

General: 

Section 487(a)(2) of the HEA prohibits schools from charging 
students any fee for processing Title IV assistance. A third-party 
servicer is bound by the same requirement and cannot charge a fee 
that a school is prohibited from charging. When a servicer offers 
an option to hold funds for a student to access later through a debit 
card, that option is no different than a school holding a credit 
balance with student authorization and providing access to that 
balance through a “stored-value card or other similar device” as 
permitted by 34 C.F.R. 668.165(b)(1). If a school cannot charge 
for holding the student’s funds, neither can a servicer. When a 
student authorizes a servicer to hold Title IV funds through the use 
of a debit card account, the servicer has the same obligation as a 
school to provide access to that credit balance without fees. 
Regulations are needed to ensure that servicers do not charge 
transaction or administrative fees for students to access Title IV 
funds. 

Id.  The Inspector General’s interpretation is contrary to the clear language of the statute.  First, 

Section 487(a)(2) does not prohibit “any fee for processing Title IV assistance.”  Instead, 

Congress prohibited educational institutions from imposing fees for determining whether a 

student is eligible for Title IV assistance, and for determining the amount of that assistance.  

There is a clear and obvious difference between fees for determining Title IV eligibility and fees 

for ordinary banking services.  The first type of fees, but not the second, could prevent a student 

                                                           

49 See Department of Education, Office of Inspector General, Financial Management Information Report, Control 
No. ED-OIG/X09N0003 (Mar. 10, 2014), available at 
http://www2.ed.gov/about/offices/list/oig/auditreports/fy2014/x09n0003.pdf.   
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from receiving Title IV aid simply because the student could not afford the application fee.  In 

Section 487(a)(2), Congress prohibited only the first type of fee.   

 The Inspector General is also incorrect to suggest that a third-party servicer in this case is 

“bound by the . . . requirement[s]” of Section 487(a)(2).  By its terms, that section applies only to 

educational institutions, not to banks, credit unions, and other financial institutions.  Because the 

Inspector General’s interpretation of the statutory provision regarding application fees is contrary 

to the clear language of the statute, the Department cannot use this provision to require 

educational institutions to regulate bank accounts in the first place, and therefore it obviously 

cannot extend such regulation to third-party servicers.  Furthermore, the Inspector General’s 

analysis of the statute’s reach to third-party servicers is flawed and, if followed, would greatly 

expand the authority of the Department over any entity doing business with an educational 

institution or its students.  If a service offered by an educational institution is legally subject to 

regulation by the Department, it may make sense that an entity to which the educational 

institution outsourced that exact service could also be regulated as to that exact service; however, 

it is quite a stretch to try to extend such regulation to third parties with which the educational 

institution has an agreement that says nothing about providing that service. 

Because the statutory text is unambiguous, the court’s “inquiry” would be “complete” at 

that point.50  Nonetheless, the legislative history of section 487(a)(2) further supports the plain 

reading of the statute.  This provision banning fees for processing financial aid applications was 

first added by Section 487 of the Higher Education Amendments of 1986.51  The bill that passed 

the Senate did not include the text of Section 487(a)(2).  When that Senate bill, S. 1965, reached 

the House, the House added the Section 487(a)(2) language in the form of a substitute 

amendment to the Senate-passed bill, replacing the Senate-passed language with the texts of H.R. 

370052 and H.R. 2246.53 The committee report for H.R. 3700 describes the language of Section 

487(a)(2) as “[c]larif[ying] the requirement that students not be charged a fee for determining 

                                                           

50 See Barnhart, 534 U.S. at 462. 

51 Pub. L. No. 99–498 (S. 1965) 100 Stat. 1268 (Oct. 17, 1986).   

52 H.R. 3700, 99th Cong. (1st Sess. 1985) (as passed by House), and H.R. 2246, 99th Cong. (1st.  Sess. 1985) (as 
passed by House).   

53 H.R. 2246, 99th Cong. (1st.  Sess. 1985) (as passed by House).  See H.Amdt.912 (99th Cong.). 
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their eligibility for Federal student aid.”54  The Senate receded to the House amendment in 

conference committee.55  The conference committee report similarly elucidates the purpose of 

Section 487(a)(2):  “The House amendment, but not the Senate bill, clarifies the provision 

requiring that students and parents not be charged a fee for applying for Federal student financial 

assistance.”56   

There is yet an additional reason to read Section 487(a)(2) according to its plain terms.  

Courts interpret statutory provisions so that they are part of a “symmetrical and coherent 

regulatory scheme.”57  Moreover, courts are guided “by common sense as to the manner in which 

Congress is likely to delegate a policy decision.”58  As discussed in section IV of this 

memorandum, Congress has already assigned other federal agencies, most notably the CFPB, 

authority to regulate consumer banking accounts.  The banking agencies, unlike the Department, 

have the needed expertise to regulate in this area.  Unlike the banking agencies, neither the 

Department nor individual colleges and universities are equipped to issue, continually update, 

and enforce complex banking regulations.  It is unlikely, to say the least, that Congress intended 

to authorize the Department to make large-scale incursions into the field of banking regulation.  

Interpreting Section 487(a)(2) to authorize this type of regulation would not result in a 

symmetrical and coherent statutory scheme.  

The Department cannot avoid these limitations on its authority by requiring educational 

institutions to “ensure” that banks and credit unions adhere to a wide-ranging regulatory regime 

imposed by the Department.  Whether the Department imposes the regulations itself or requires 

educational institutions to do so, it is engaging in a transparent effort to regulate in a complex 

and specialized area that Congress has assigned to other agencies.  Moreover, as explained 

above, a directive to educational institutions to “ensure” that all the Department’s requirements 

are met is utterly unrealistic.  Current regulations in this field are hundreds of pages long, require 

                                                           

54 See H.R. Rep. No. 99-383 (emphasis added). 

55 See H.R. Conf. Rep. No. 99-861, at 419, reprinted in 1986 U.S.C.C.A.N. 2718, 2776.   

56 Id. (emphasis added). 

57 FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000), quoting Gustafson v. Alloyd Co., 513 
U.S. 561, 569 (1995). 

58 Brown & Williamson, 529 U.S. at 133.   
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frequent updating, and call for significant expertise in banking regulation.  Educational 

institutions are completely unequipped to comply with this type of demand. 

VI. Conclusion 

 In sum, we believe that the Department’s Proposal exceeds the reach of Section 487(a)(2) 

of the Higher Education Act.  Most importantly, the provision’s text is plain:  It only prohibits 

educational institutions from charging fees with respect to applications for Title IV assistance.  

There is nothing in the provision that would allow the Department to regulate bank accounts, 

either directly or indirectly through educational institutions, in the manner of the Proposal.  This 

lack of authority is only reinforced by the Proposal’s incongruity with the existing well-

developed -- and complex -- banking regulatory scheme, which makes it highly unlikely that 

Congress intended to authorize the Department to make large-scale incursions into the field of 

banking regulation. 
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