
 

                                                     

September 8, 2020 

Via Electronic Mail 

Grovetta Gardineer, Senior Deputy Comptroller for Bank Supervision Policy 
Bao Nguyen, Principal Deputy Chief Counsel 
Office of the Comptroller of the Currency 
400 7th Street, SW 
Washington, DC 20219 
 

Re: Request for Guidance on Certain Provisions of the Community Reinvestment Act 
Regulations  

Dear Ms. Gardineer and Mr. Nguyen:  

Thank you for meeting with the Bank Policy Institute1 and the Consumer Bankers Association2 
(together, the “Associations”) in early Summer to discuss the Office of the Comptroller of the Currency’s 
May 2020 final rule revising the Community Reinvestment Act regulations. The Associations write to 
provide the OCC with a set of questions on the final rule on which we request the agency’s guidance.  
These questions are based on our review of the final rule and input from CRA compliance officers at our 
member banks as they begin the process of implementing the revised regulations.  In addition, we have 
included for your consideration recommended responses for certain of these questions, which are the 
result of thoughtful deliberation by our member banks and are informed by their extensive experience 
complying with the CRA. 

 
1  The Bank Policy Institute is a nonpartisan public policy, research and advocacy group, representing the 

nation’s leading banks and their customers.  Our members include universal banks, regional banks and the 
major foreign banks doing business in the United States.  Collectively, they employ almost 2 million Americans, 
make nearly half of the nation’s small business loans, and are an engine for financial innovation and economic 
growth. 

2  The Consumer Bankers Association is the only national trade association focused exclusively on retail banking. 
Established in 1919, the association is now a leading voice in the banking industry and Washington, 
representing members who employ nearly two million Americans, extend roughly $3 trillion in consumer 
loans, and provide $270 billion in small business loans.  
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The Associations appreciate the OCC’s consideration of this request.  Please do not hesitate to 
contact the undersigned with any questions. 

 
Respectfully submitted, 

                                          
                                                                                                                   
Dafina Stewart      Stephen Congdon 
Senior Vice President, Associate General Counsel Assistant Vice President, Regulatory Counsel 
Bank Policy Institute     Consumer Bankers Association 
dafina.stewart@bpi.com    scongdon@consumerbankers.com 
202.589.2424      202.552.6381 
 

 
 
 

cc: Jonathan Gould, Senior Deputy Comptroller and Chief Counsel 
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Community Reinvestment Act – Proposed Q&As 

Transition to Final Rule 

1. For banks with a compliance date of January 1, 2023, the recordkeeping requirements 
of section 25.25 and the reporting requirements of section 25.26 become effective on 
that date.   For these banks, the data collection requirements of section 25.21 also 
take effect on that date.  Since there will have been no data collection obligations 
before then, will the OCC require any reports on the January 1, 2023 compliance date?  
If so, what data will the OCC expect banks to use to generate the reports?  If not, by 
what date will banks be required to file their first report under section 25.26? 

No reports will be required under the final rule until a bank has been required to start 
collecting data that will form the basis of such reports, beginning as of the compliance 
date of January 1, 2023, and has collected such data for one full year following the 
compliance date.  As such, a bank will not be required to file its first report under 
section 25.26 of the final rule until June 30, 2024.  Subsequent reports covering annual 
and multi-year periods will be due by March 31 of the year following the end of the 
period.  This timing will allow for banks’ reporting functions to complete Call Report and 
HMDA filings prior to the CRA filing each year. 

2. Will any evaluation period cover years both before and after a bank’s compliance date 
(e.g., if the bank’s current evaluation period ends on December 31, 2020 or December 
31, 2021, and the bank has a compliance date of January 1, 2023)?   

Each bank with a current evaluation period ending on December 31, 2020 or December 
31, 2021 and a compliance date of January 1, 2023 will have the option to (1) have its 
current evaluation period extended through December 31, 2022, (2) have its 
performance in the one- or two-year period between the end of its current evaluation 
period and the compliance date be considered a separate evaluation period, or (3) 
develop an alternative transition plan in consultation with its examiners.  Under any of 
these options, the OCC will not require a bank to be evaluated under the final rule’s 
general performance standards, or to collect or report data required by the final rule, 
prior to the compliance date.  The first year during which a bank’s activities will be 
subject to mandatory evaluation under the final rule’s general performance standards is 
2023 (with evaluation occurring after the completion of the evaluation period that 
begins January 1, 2023). 
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3. Will the OCC complete its rulemaking to set benchmarks and other key thresholds 
under the final rule at least two full calendar years before the compliance date so that 
banks will have adequate time to prepare to engage in new CRA activities as needed 
to perform satisfactorily or better under those thresholds?  Will the OCC extend the 
compliance date if that rulemaking process takes longer than intended? 

The OCC intends to complete its rulemaking to set benchmarks and other key thresholds 
under the final rule no later than December 31, 2020 so that banks will have time to 
update their systems and prepare to engage in new CRA activities as needed to perform 
satisfactorily or better under those thresholds.  If the OCC does not complete that 
rulemaking until the calendar year 2021, it will extend the compliance date to January 1, 
2024 or later. 

4. Will a bank with an Outstanding rating for its most recent performance evaluation as 
of the compliance date of the final rule be eligible for a five year evaluation cycle 
beginning January 1, 2023?  

Yes, a bank with an Outstanding rating for its most recent performance evaluation as of 
the compliance date of the final rule will be eligible for a five year evaluation cycle 
beginning January 1, 2023.  This approach provides immediate incentives for banks to 
perform at an outstanding level and appropriately recognizes those banks that do so. 

CRA Evaluation Measure 

5. The provision of section 25.04(a)(2) stating that a qualifying activity generally remains 
a qualifying activity when it is sold does not distinguish between bank and non-bank 
purchasers, or between bank and non-bank originators.  However, in the preamble 
discussion of this provision the originating institution is a bank and the purchaser from 
the originating institution is another bank.3  Does this provision apply when the initial 
purchaser is not a bank and the non-bank purchaser then sells the loan or investment 
to another OCC-supervised bank?  Does it apply when the originator is not a bank, and 
then sells the loan or investment to an OCC-supervised bank?  Does it apply when the 
purchasing bank then sells the loan or investment to another OCC-supervised bank? 

Consistent with the text of the final rule, a qualifying activity will remain a qualifying 
activity when sold and later purchased by an OCC-supervised bank, even if the 

 
3  85 Fed. Reg. 34,734, 34,752 (“The final rule includes clarifying edits to the qualifying activities criteria 
section regarding the subsequent purchase of activities. In particular, the agency clarified how a bank determines 
whether an activity that is subsequently purchased by another bank is considered a qualifying activity. The final 
rule clarifies that if a bank purchases a loan or investment that was a qualifying activity, it remains so unless the 
agency determines prior to the sale that the activity is no longer a qualifying activity. Essentially, if a bank 
purchases a loan or investment that met the qualifying activities criteria when it was originated or made, and 
based on the facts provided at that time it still meets the qualifying activities criteria, it remains a qualifying 
activity (i.e., banks do not have to requalify purchased activities based on the facts at the time of purchase by, for 
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originating institution or the initial purchaser that first acquired the loan or investment 
from the originating institution is not a bank. 

Therefore, a bank purchasing a loan or investment from the originator or the initial 
purchaser (or subsequent holder) is not required to reconfirm that the loan or 
investment is qualifying, so long as the loan or investment satisfied the qualifying 
activity criteria at its inception.  Likewise, if the originator is a non-bank and a purchaser 
that is an OCC-supervised bank classified the loan or investment as a qualifying activity 
based on satisfaction of the relevant criteria at inception, a subsequent purchaser that is 
an OCC-supervised bank need not reconfirm the activity’s eligibility as qualifying. 

6. When a bank sells a qualifying loan within 365 days of origination, how does the bank 
allocate credit across different years of its evaluation period?  For example, assume 
that a bank originates a qualifying retail loan for $120,000, holds it for two months in 
year 1 of the bank’s evaluation period, holds it for four months in year 2 of the bank’s 
evaluation period, then sells it.  Assume also that no multipliers apply and that the 
borrower repaid $60 in principal during year 1.  Which of the following choices 
describes the quantified dollar values the loan would have in year 1 and in year 2:   

(a)  full credit in each year, so $120,000 in year 1 and $120,000 in year 2; 

(b)  full credit in the year in which the bank holds the loan for longer, so $0 in 
year 1 and $120,000 in year 2; 

(c)  full credit in the year of origination, so $120,000 in year 1 and $0 in year 2; 

(d)  division of credit between the two years, with the credit allocated to year 
of origination based on the number of months in that year the bank held 
the loan divided by 12, and the remainder allocated to the subsequent 
year, so $20,000 in year 1 and $100,000 in year 2; or  

(e)  some other approach? 

7. A qualifying retail loan that a bank sells within 365 days of origination receives credit 
for 100% of the loan’s origination value.  Other qualifying retail loans are valued at 
balance sheet value.  For the first year of the life of a qualifying retail loan, can a bank 
take credit for 100% of a loan’s origination value while it decides whether to sell the 
loan?  

Yes, a bank can count 100% of a qualifying retail loan’s origination value in the first 365 
days of origination if the bank has not decided whether to sell the loan.  The bank will 

 
example, obtaining the current income of a borrower who was LMI when the loan was originated).  Rather, 
whether activities qualify is based on the facts at the time originated or made).”) (emphasis added). 
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not be required to restate its prior year CRA reports if it later decides to retain the loan 
rather than sell it within 365 days of origination. 

8. How does a bank determine whether one of its branches in a low- to moderate- 
income (“LMI”) census tract “generated” a retail loan such that the loan qualifies for a 
multiplier?  In other words, what does generated in a branch mean?  Is it sufficient for 
the branch to “generate” the opportunity through a relationship with the customer, 
even if the loan is underwritten from a central location elsewhere in the bank? 

A bank may consider a retail loan to be “generated” through a branch in an LMI census 
tract if that branch has a relationship with the customer, even if the loan is underwritten 
from a central location elsewhere in the bank.  A bank could establish a relationship 
between a customer and the branch if, for example, the customer has an account at the 
branch, is assigned to the branch, has previously used or contacted the branch, or has 
submitted a loan application through the branch, or if the property securing the loan is 
in the same census tract as the branch.  The OCC will not prescribe documentation 
requirements to establish such a relationship.    

9. The final rule provides a bank with credit for operating a branch that is not located in 
a low- or moderate-income census tract, distressed area, underserved area, or Indian 
country or other tribal and native lands, but serves such an area.  What criteria must 
be satisfied in order for a bank to establish that a branch serves such an area?   

A bank can establish that a branch serves a low- or moderate-income census tract, 
distressed area, underserved area, or Indian country or other tribal and native lands in 
several ways, including, but not limited to, by establishing any of the following: 

(a) that a meaningful number or percentage of customers using the branch live in 
LMI census tracts, distressed areas, underserved areas, or Indian country or 
other tribal and native lands; 

(b) that the distance from the branch to an LMI census tract, distressed area, 
underserved area, or Indian country or other tribal and native land is within the 
distance described in the definition of “short-distance relocation” in 12 C.F.R. 
§ 5.3(l); 

(c) that the branch’s marketing practices target LMI census tracts, distressed areas, 
underserved areas, or Indian country or other tribal and native lands; or 

(d) that the branch was located in an LMI census tract prior to recent demographic 
changes. 
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10. If examiners currently deem a branch to be serving a low- or moderate-income census 
tract, distressed area, underserved area, or Indian country or other tribal and native 
lands (e.g., pursuant to OCC Bulletin 2018-17), will the branch continue to be deemed 
to do so under the final rule?  

Yes, a branch that serves such an area under current CRA standards will continue to be 
deemed to do so under the final rule. 

11. What is the source for identifying the areas that are covered by the definition of 
Indian country? 
 

12. Does the reference in section 25.04(c)(3) of the final rule to housing services that serve 
or assist LMI individuals or families include services provided at a housing facility, 
rental assistance, services provided to residents at an affordable housing property, 
foreclosure prevention workshops, and rent assistance programs?  
 
Yes, each of these activities qualifies as housing services that serve or assist LMI 
individuals or families. 
 

13. Do retail domestic deposits include intercompany deposits, such as a deposit of excess 
proprietary cash by a bank’s holding company?  
 
No.  Intercompany deposits should not increase a bank’s CRA obligation, because they 
do not represent deposits received from members of the bank’s community.  A bank 
therefore may deduct intercompany deposits from amounts reported on Schedule RC-E, 
Item 1 or 3, of the Call Report when calculating its retail domestic deposits under the 
final rule. 

Multipliers 

14. If a loan or investment is eligible for several multipliers, how will the multipliers be 
applied to the loan or investment? 
 

15. Under section 25.08(b)(1) of the final rule, to be eligible for multipliers the quantified 
dollar value of CD activities in the bank’s current evaluation period must be 
approximately equal to the quantified dollar value of these activities considered in the 
bank’s prior evaluation period.  What does “approximately equal” mean? 

The requirement that the quantified dollar value of a bank’s CD activities in the current 
evaluation period be approximately equal to the quantified dollar value of those 
activities in the prior evaluation period means that the value of current period activities 
equals or exceeds 80 percent of the value of prior evaluation period activities.  This 
serves as a minimum requirement for the bank to receive multipliers, not a cap on the 
value of CD activities for the current evaluation period.  As long as the value of activities 
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in the current evaluation period equals or exceeds 80 percent of the value of activities in 
the prior evaluation period, the bank will receive the multipliers. 
 
If a bank’s current evaluation period is shorter than its prior evaluation period, the OCC 
will annualize the value of the bank’s CD activities in each of the evaluation periods for 
purposes of performing this comparison. 
 

16. If the OCC ceases to deem an activity innovative, responsive, or complex, when will 
the activity become ineligible for a multiplier? 

If the OCC ceases to deem an activity innovative, responsive, or complex, it will do so via 
public guidance, issued through notice-and-comment procedures, and the activity will 
only become ineligible for subsequent evaluation periods beginning at least six months 
after the publication of the guidance. 

17. Under section 25.08(b)(1) of the final rule, to be eligible for multipliers the quantified 
dollar value of CD activities in the bank’s current evaluation period must be 
approximately equal to the quantified dollar value of these activities considered in the 
bank’s prior evaluation period.  Will this requirement be operative for the first 
evaluation period under the new performance standards, when the quantified dollar 
value for the bank’s prior evaluation period is not known, and if so, how? 

The requirement that the quantified dollar value of a bank’s CD activities in the current 
period be approximately equal to the quantified dollar value of those activities in the 
prior period for the bank to receive multipliers will not be operative for the first 
evaluation period under the general performance standards.  Instead, all banks will be 
eligible for multipliers for the first evaluation period. 
 

18. Whether a multiplier will apply to CD activities can only be determined at the end of 
the bank’s evaluation period when the total quantified dollar value during that 
evaluation period can be compared to the total in the prior evaluation 
period.  However, under sections 25.21(b)(2) and 25.26(b)(1)(i)(A) of the final rule, the 
CRA evaluation measures must be calculated and reported annually, and under 
section 25.21(c)(1)(ix) the data that needs to be collected on qualifying loans includes 
whether a multiplier applies.  How can a bank comply with the data collection and 
reporting requirements before it can know whether or not multipliers will apply to its 
activities? 

A bank may apply multipliers in its annual reports for years other than the final year of 
an evaluation period if it expects in good faith, based on the facts and circumstances of 
the relevant activities, to be eligible to apply multipliers at the end of the evaluation 
period.  If the bank applies multipliers in those years, and it is later determined that the 
bank was ineligible to apply multipliers for the evaluation period, the bank is not 
required to resubmit its annual reports that had included the multipliers. 
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Qualifying Activities 

19. Is a qualifying CRA investment under the final rule a permissible public welfare 
investment under 12 U.S.C. § 24 (Eleventh) and 12 C.F.R. Part 24 ? 
 
Yes.  All qualifying CRA investments under the final rule also qualify as permissible public 
welfare investments under 12 U.S.C. § 24 (Eleventh) and 12 C.F.R. Part 24, even if those 
investments are not specifically enumerated as examples in 12 C.F.R. § 24.6, such as 
investments that promote the public welfare by providing housing, services, or jobs 
partially serving or assisting LMI individuals or families.  
 

20. If a loan qualifies as a small business loan of $1.6 million or less at origination, but in 
subsequent years is increased to over $1.6 million through accrued interest or a loan 
modification (using the existing loan number and documentation, for example), would 
it still qualify as a small business loan?  
 
Yes.  Whether a loan qualifies as a small business loan is determined at the time of 
origination. 

21. Is a loan to an LMI borrower rendered non-qualifying if there is a non-LMI co-signer? 

No.  The final rule does not render a loan to an LMI borrower non-qualifying if there is a 
non-LMI co-signer.  As such, the final rule incentivizes banks to provide credit to LMI 
borrowers in all circumstances, and does not penalize banks for mitigating their risks 
through guarantors. 

22. Section __.12(g)(3)-(1) of the Interagency Q&A on the Community Reinvestment Act 
provides a list of five activities that will be deemed to promote economic 
development and thus qualify as a community development activity.4  The final rule 
appears to have specifically codified at least some of those activities in section 
25.04(c)(4), and the preamble to the final rule indicates no intent to omit any of the 
five activities.  Did the final rule preserve all five activities identified in the Interagency 
Q&A? 

Yes.  The final rule preserves all five activities identified as qualifying economic 
development activities in the Interagency Q&A, as follows: 

 
4  These include activities supporting permanent job creation, retention, and/or improvement:  

(1) for low- or moderate-income (LMI) persons,  

(2) in LMI geographies, 

(3) in areas targeted for redevelopment by federal, state, local, or tribal governments, 

(4) by financing intermediaries that lend to, invest in, or provide technical assistance to start-ups or recently 
formed small businesses, or 
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(1) The first activity in the Interagency Q&A, activities supporting permanent job 
creation, retention, and/or improvement for low- or moderate-income (LMI) 
persons, is captured by the final rule’s reference to “activities that promote job 
creation or job retention partially or primarily for low- or moderate-income 
individuals.” 

(2) The second activity in the Interagency Q&A, activities supporting permanent job 
creation, retention, and/or improvement in LMI geographies, is captured by the 
final rule’s reference to “[r]etaining existing, or attracting new, businesses, 
farms, or residents to low- or moderate-income census tracts . . . .” 

(3) The third activity in the Interagency Q&A, activities supporting permanent job 
creation, retention, and/or improvement in areas targeted for redevelopment by 
federal, state, local, or tribal governments, is captured by the final rule’s 
reference to “[r]etaining existing, or attracting new, businesses, farms, or 
residents to . . . underserved areas, distressed areas, designated disaster areas 
consistent with a disaster recovery plan, or Indian country or other tribal and 
native lands.” 

(4) The fourth activity in the Interagency Q&A, activities supporting permanent job 
creation, retention, and/or improvement by financing intermediaries that lend 
to, invest in, or provide technical assistance to start-ups or recently formed small 
businesses, is captured by the fact that the preamble to the final rule notes that 
the OCC “considers qualifying activities to be conducted by a bank if the bank 
finances or otherwise supports a qualifying activity, even if the transaction 
involves an intermediary,” and the final rule variously includes lending, 
investment, and technical assistance as valid forms of economic development 
when performed directly by a bank. 

(5) The fifth activity in the Interagency Q&A, activities supporting permanent job 
creation, retention, and/or improvement through technical assistance or 
supportive services for small businesses or farms, such as shared space, 
technology, or administrative assistance, is captured by the final rule’s reference 
to “[t]echnical assistance and supportive services, such as shared space, 
technology, or administrative assistance for businesses or farms that meet the 
size eligibility standards of the Small Business Investment Company program, as 
described in 13 CFR part 107.”  

 
(5) through technical assistance or supportive services for small businesses or farms, such as shared space, 

technology, or administrative assistance. 
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Limited Purpose Banks/Strategic Plan 

23. Will a strategic plan submitted to the OCC for approval or renewal before the final 
rule’s effective date of October 1, 2020 be subject to the standards and procedural 
requirements of the final rule or the existing CRA rules? 

A strategic plan submitted to the OCC for approval or renewal before the final rule’s 
effective date of October 1, 2020 will be subject to the standards and procedural 
requirements of the existing CRA rules. 

a. If the plan is submitted between the final rule’s effective date and the bank’s 
compliance date, will the plan be subject to the standards and procedural 
requirements of the final rule or the existing CRA rules? 
 
A strategic plan submitted to the OCC for approval or renewal between the final 
rule’s effective date of October 1, 2020 and the bank’s compliance date will be 
subject to the standards and procedural requirements of the existing CRA rules 
unless the bank opts in to the standards and procedural requirements of the 
final rule. 
 

b. If the plan is approved under the existing CRA rules (assuming it is a 5-year 
plan) will it remain in effect until the next renewal? 
 
Yes, a plan approved under the existing CRA rules will remain in effect until the 
next renewal, but a bank may seek to develop a new plan before the end of the 
existing plan’s stated term. 
 

24. The preamble to the final rule states that “wholesale or limited purpose banks . . . are 
subject to the same CD test as under the current regulations.”   

a. Will revisions that the OCC made to definitions in the context of the final rule’s 
general performance standards (e.g., the definition of “community 
development”) apply to wholesale and limited purpose banks?   

b. When evaluating wholesale and limited purpose banks, will examiners 
consider multipliers that apply to the community development activities of 
banks evaluated under the general performance standards? 

c. When evaluating wholesale and limited purpose banks, will examiners convert 
CD services into dollar amounts pursuant to the final rule’s general 
performance standards, or continue to use existing standards? 
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25. For data collection, recordkeeping, and reporting, does a limited purpose bank that 
operates under a strategic plan follow the rules for a limited purpose bank or the rules 
for banks operating under a strategic plan?  A limited purpose bank is subject to 
streamlined reporting requirements under section 25.26 of the final rule.  However, if 
such a bank opts to operate under a strategic plan, the reporting provisions may 
include requirements that are not applicable to that bank.  May a limited 
purpose/wholesale bank comply with the reporting requirements applicable to its 
underlying bank model, even when it chooses to operate under a strategic plan? 

A limited purpose bank that operates under a strategic plan may, at its option, comply 
with the reporting requirements that apply to banks evaluated under the wholesale and 
limited purpose bank performance standards. 

Retail Lending Distribution Tests 

26. In calculating the dollar volume of originations for the purpose of determining if a 
product line is a major retail product line, should a bank use (1) the entire amount of 
an open-end credit line, (2) the amount it actually advanced at origination of the line, 
or (3) the amount advanced as of the end of the year of origination of the line?  

In calculating the dollar volume of originations for the purpose of determining if a 
product line is a major retail product line, the bank should use the amount advanced as 
of the end of the year of origination of the line.  Counting the full amount of a line 
would significantly overstate the amount of the activity, and may disincentivize banks to 
grant larger lines.  Counting the amount actually advanced at origination would 
significantly understate the amount of the activity, because borrowers often do not 
draw substantial amounts at the moment of origination.  

27. If the line amount for open-end credit is used to determine major retail product line, 
and an existing customer is granted a line increase, is that increase considered to be 
an origination for purposes of the number of loans originated within an assessment 
area under the retail lending distribution tests? 

Yes, a line increase will be considered an origination for purposes of the number of 
loans originated within an assessment area under the retail lending distribution tests.  A 
line increase is an origination because a bank generally will underwrite the borrower 
each time it increases the borrower’s line amount. 
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28. Will the retail lending distribution tests apply to a major retail lending product line in 
an assessment area if during the evaluation period the bank averaged more than 20 
originations per year, but originated less than 20 loans in one or more years?  Assume 
that a bank originates more than 60 loans of a major retail lending product line in a 
given assessment area in its three-year evaluation period, but less than 20 in one of 
those years.  Would the retail lending distribution tests: (a) not apply at all to that 
major retail lending product line in the assessment area for any year of the evaluation 
period, (b) apply for the two years in which the volume was greater than 20, or (c) 
apply each year of the evaluation period because originations averaged more than 20 
per year? 

The retail lending distribution tests will only apply to a major retail lending product line 
in a given assessment area if a bank originated 20 or more loans in each year of the 
evaluation period.  In the example provided, the retail lending distribution tests would 
not apply at all to the major retail lending product line in the assessment area for any 
year of the evaluation period, i.e., answer (a) is correct.  The retail lending distribution 
tests are not intended to evaluate one or two years in isolation from the broader 
evaluation period, eliminating answer (b), and the rule text refers to “20 or more 
originations per year,” rather than “an average of 20 or more originations per year,” 
eliminating answer (c). 

29. Will the OCC publicly identify the banks that are evaluated under the general 
performance standards and will be considered peers for the peer comparators in the 
retail lending distribution tests? 

At least one year prior to the retail lending distribution tests coming into effect, the OCC 
will release, for each retail lending product line within each assessment area, a 
preliminary list of the banks that the OCC expects to be subject to the general 
performance standards and originating loans within the product line in the assessment 
area.  Any bank that appears on the preliminary list but does not expect to be subject to 
the general performance standards or to have retail loans originated within the product 
line in the assessment area in the manner depicted on the preliminary list may request 
its removal.  This approach will provide banks with advance notice of the other 
institutions that are likely to serve as peers for purposes of the retail lending distribution 
tests’ peer comparators.  In subsequent years, the OCC will use data reported under the 
final rule to inform banks of their peers that have retail loans originated within 
particular retail lending product lines in particular assessment areas. 
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30. Will the OCC inform banks of the demographic and peer percentages that will be used 
as the demographic and peer comparators in each of the retail lending distribution 
tests in advance of the year in which the percentages will apply?  When will banks 
learn what those percentages are?  

Yes, the OCC will inform banks of the demographic and peer comparators in advance of 
the year in which the comparators will apply.  The OCC will do so at least six months 
prior to the year in which the comparators apply. 

31. The retail lending distribution tests refer to loans that are “originated” in a specified 
time period and/or assessment area.  For purposes of the retail lending distribution 
tests, must the bank being evaluated be the loan originator?   

No, the final rule does not require the bank to be the originator for the loan to have 
been “originated” within a time period and/or assessment area.  Thus, for example, a 
loan that a bank acquires from the originator can be considered in the bank’s retail 
lending distribution tests for a particular assessment area, if the loan was originated by 
the originator in that assessment area for the evaluation period. 

a. If the bank must be the originator, do the retail lending distribution tests 
exclude indirect auto loans? 

b. If the bank must be the originator, then what functions must the bank perform 
to be the originator?  

The bank will be considered the originator if it makes the credit decision on the 
loan, including if it originates the loan through a correspondent lender while 
making its own credit decision and purchases the loan immediately.  This 
approach is consistent with HMDA reporting and the Equal Credit Opportunity 
Act. 

CD Minimum 

32. Under section 25.13(c) of the final rule, the Community Development Minimum is 
calculated using the total quantified dollar value of community development loans 
and community development investments “conducted” during the evaluation 
period.  If a bank initially made or purchased a CD loan or investment in a prior 
evaluation period and the loan or investment remains on its books during the current 
evaluation period, is the loan or investment included in the bank’s Community 
Development Minimum for the current evaluation period? 

Yes.  A loan or investment is considered “conducted” in an evaluation period to the 
extent of the value ascribed to the loan or investment during the period, as quantified 
under section 25.07 of the final rule.  As such, the balance sheet value of outstanding 
loans and investments made in a prior period will continue to count for purposes of the 



September 8, 2020 
 

13 
 

CD Minimum.  As noted in the preamble to the final rule, the final rule creates 
incentives for a bank to conduct new CD activities though its separate requirement in 
section 25.08(b)(1) that a bank cannot receive a multiplier for any activities conducted 
unless the quantified dollar value of its current period CD activities approximately 
equals the quantified dollar value of its prior period CD activities.  See 85 Fed. Reg. 
34,734, 34,773.5 

Assessment Areas 

33. What are examples of non-branch deposit-taking facilities that are not ATMs? 

The OCC has not currently identified any types of facilities that are non-branch deposit-
taking facilities that are not ATMs.  If the OCC identifies such facilities in the future, it 
will issue public guidance, through a notice-and-comment process, identifying the 
characteristics of such offices, including what it means for an office to be “available to 
the general public,” so that banks are provided reasonable notice regarding a potential 
change to the geographic scope of their CRA obligations. 

34. If a bank does not designate an assessment area where it has one or more deposit-
taking ATMs but no branches or non-branch deposit-taking facilities, will a deposit-
taking ATM that serves an LMI census tract, distressed area, underserved area, or 
Indian country or other tribal and native land be factored into a bank’s rating? 
 
Maintaining one or more deposit-taking ATMs in LMI census tracts, distressed areas, 
underserved areas, or Indian country or other tribal and native lands can improve a 
bank’s rating through the application of performance context factors, including the 
following two factors: 
 

“(iv) The bank's development of business infrastructure and staffing to support 
the purpose of this part; and 

 
(v) The responsiveness of the bank's qualifying activities to the needs of the 
community.” 

 
5  Moreover, section 25.08(b)(1) is likewise based on value as quantified under section 25.07 of the final 
rule.  The preamble to the final rule describes section 25.08(b)(1)’s requirement as “multipliers will not apply to CD 
activities unless a bank maintains approximately the same level of CD activities as in the prior period.”  85 Fed. 
Reg. 34,734, 34,779 (emphasis added).   
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Affiliate Activity 

35. May a bank count activities it conducts through its operating subsidiaries toward its 
CRA performance? 

Yes.  As noted in the preamble to the final rule, the OCC “considers qualifying activities 
to be conducted by a bank if the bank finances or otherwise supports a qualifying 
activity, even if the transaction involves an intermediary.”  85 Fed. Reg. 34,734, 34,749.  
The OCC will consider a bank to “finance[] or otherwise support[] a qualifying activity” 
whenever the activity is conducted by an operating subsidiary of the bank. 

36. Under the final rule, a bank may make changes to its assessments areas only once per 
year, with the exception of changes that reflect approved mergers and consolidations.  
If a bank makes changes to its assessment areas at the beginning of the year, but then 
opens a branch in a new geography later in the year, will activity that the bank 
conducts in the geography that year count toward the bank’s CRA performance once 
the bank formally adds the geography as an assessment area at the beginning of the 
following year? 
 
At a bank’s option, activity that the bank conducts in a given geography that predates 
the formal addition of the geography as an assessment area may be counted toward the 
bank’s first year of evaluation following the formal addition of that geography as an 
assessment area. 
 

37. May a bank continue to count activities conducted through an affiliated or related 
foundation or similar charitable organization, where the foundation or organization is 
legally separate from the bank and not an operating subsidiary of the bank due to tax, 
governance, and other considerations?  

The OCC takes a flexible approach to determining whether a bank “finances or 
otherwise supports” a qualifying activity performed by an affiliate, including an affiliated 
or related6 foundation or similar charitable organization.  A bank will be deemed to 
finance or otherwise support a qualifying activity performed by an affiliate if: 

a. The bank provides personnel, facilities, infrastructure, intellectual property, 
know-how, or other technical support to the affiliate conducting the activity; 

b. The bank has donated to the affiliate;  

 
6  A charitable foundation or organization may receive its primary support from a banking organization 
without being an affiliate of the banking organization for regulatory purposes.  In referring to “affiliates,” this 
response includes such related foundations and organizations. 
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c. The bank has made a loan to, or an investment in the equity or debt instruments 
of, the affiliate; or 

d. Income derived from the bank’s activities funds the affiliate’s qualifying 
activities. 

This flexibility is warranted for a number of reasons.  Many banks have structured their 
CRA activities in reliance on the existing CRA regulations.  The OCC has received reports 
that some OCC-regulated banks would lose a material amount of CRA credit if all 
currently qualifying activity performed by banks’ affiliates other than subsidiaries were 
disqualified under the final rule.  In some cases, a majority of these banks’ CD activities 
would be disqualified.  Moreover, affiliated and related foundations and other 
charitable organizations conduct some of the most impactful community reinvestment 
activities within banking organizations, including making grants. 

The OCC understands that many banking organizations have conducted CRA activities 
within holding company subsidiaries due to safety and soundness, capital, tax, 
governance, resolution planning, or other benefits.  The OCC does not intend to 
incentivize moving these legal entities or their activities to the bank, which could 
undermine the benefits of current legal entity structures and impose significant costs.  
For example, moving a non-profit foundation under control of a bank could result in the 
foundation losing its non-profit status and thus imperil its broader independent 
community development mission.   

OCC-supervised banks have also noted that counting qualifying activities performed by a 
bank’s affiliates allows the bank to coordinate its CRA strategy with the corporate social 
responsibility function within the broader banking organization.  These banks have 
stated that such coordination can create broader support and visibility for CRA activities 
within a banking organization. 

Finally, disqualifying all CRA activities performed by affiliates could lead to competitive 
imbalance between OCC-supervised banks and state-chartered banks. 

38. Are other activities conducted through affiliates and counted by a bank prior to 
October 1, 2020, eligible for grandfathering treatment under section 25.04(a)(3) of the 
final rule, regardless of whether they are on the bank’s unconsolidated balance sheet?  

Yes.  Section 25.04(a)(3) grandfathers, with limited exclusions, “an activity that would 
have received positive consideration in a CRA performance evaluation on the date prior 
to October 1, 2020 and is on a bank's balance sheet on the effective date of this rule is a 
qualifying activity.”  The rule’s reference to a bank’s balance sheet is intended to 
disqualify new loans and investments that a bank makes after the effective date of the 
rule, not existing loans and investments that have been made by an affiliate of the bank, 
and remain on that affiliate’s balance sheet as of the effective date of the rule.  As 
described in the preamble to the final rule, “[t]he final rule provides for grandfathering 
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of existing on-balance sheet activities that either qualified in previous CRA evaluations 
or would have qualified under the current CRA framework” (emphasis added).  85 Fed. 
Reg. 34,734, 34,780.  Existing activities conducted on affiliates’ balance sheets satisfy 
this standard. 

Data Collection and Reporting 

39. What is the due date for a report covering a calendar year or a multi-year evaluation 
period ending on December 31st? 

A bank will not be required to file its first annual report under section 25.26 of the final 
rule until June 30, 2024.  Subsequent reports covering annual and multi-year periods will 
be due by March 31 of the year following the end of the period.  This timing will allow 
for banks’ reporting functions to complete Call Report and HMDA filings prior to the CRA 
filing each year. 

40. The quantified dollar value of a qualifying retail loan under section 25.07(d) depends 
on whether the bank sells the loan within 365 days of origination or retains the loan 
on its balance sheet for longer.  If a report covering a calendar year or multi-year 
evaluation period ending on December 31st is due during the year following the 
December 31st end date, how does the bank report the quantified dollar value of a 
qualifying retail loan that it originated during the year if it does not know at the time 
the report is due whether it will sell the loan within 365 days of origination? 

As noted above, a bank can count 100% of a qualifying retail loan’s origination value in 
the first 365 days of origination if the bank has not made a final decision on whether to 
sell the loan.  A bank will not be required to restate its prior year CRA reports if the bank 
later decides to retain the loan rather than sell it within 365 days of origination. 

41. When will the OCC prescribe the machine-readable form that will be required for 
reports?   

The OCC will prescribe the machine-readable form for CRA reporting by December 31, 
2020. 

42. Will the machine-readable form be a standardized format that can be used by all 
banks? 
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43. The rule requires a bank evaluated under the general performance standards or 
strategic plan to annually report its “average quarterly retail domestic deposits as of 
the close of business on the last day of each quarter.”7  Is a bank required to average 
the four retail domestic deposits amounts calculated on a spot basis on the last day of 
each quarter or should it average the retail domestic deposits throughout each 
quarter and report those four figures annually? 

A bank evaluated under the general performance standards or strategic plan should 
annually report the average of the four retail domestic deposits amounts, each of which 
is calculated on a spot basis on the last day of each quarter.  In general, where the final 
rule refers to “average quarterly retail domestic deposits as of the close of business on 
the last day of each quarter” for a given period, a bank should first identify the retail 
domestic deposit amount on a spot basis for the last day of each quarter in the period, 
and then calculate the mean of those spot quarterly amounts over the period. 

44. There are scenarios where the cost of collecting and reporting data on CRA-eligible 
activities would outweigh its benefit (e.g., pro rata credit for a few hours of CD 
services provided by a single employee).  Does the final rule require banks to collect 
data for all qualifying activities they conduct (if not otherwise required under 
applicable laws and regulations), or do banks have the flexibility not to collect and 
report data on activities they do not count toward their CRA Evaluation Measure or 
CD Minimum? 

A bank is not required under the final rule to collect and report data on activities that it 
does not count toward its CRA Evaluation Measure or CD Minimum.  Such activities will 
not be considered qualifying activities under the final rule, and therefore need not be 
subject to data collection and reporting. 

 

*  *  * 

 
7  Similarly, the CRA Evaluation Measure and CD Minimum require calculation of “the average quarterly 
value of the bank's retail domestic deposits as of the close of business on the last day of each quarter” of a given 
period. 


