
 

 

December 1, 2020 

 

VIA Electronic Submission 

 
Comment Intake 
Bureau of Consumer Financial Protection 
1700 G Street NW 
Washington, DC 20552 
 

Re: Request for Information on the Equal Credit Opportunity Act and Regulation B 
        Docket No. CFPB-2020-0026 
 
 
To Whom It May Concern: 
 
The Consumer Bankers Association (“CBA” or “the Association”) appreciates the opportunity to 
offer comments in response to the Consumer Financial Protection Bureau’s (“CFPB” or “the 
Bureau” or “the agency”) Request for Information on the Equal Credit Opportunity Act and 
Regulation B (“the RFI”).  We commend the Bureau for soliciting feedback on the Equal Credit 
Opportunity Act (“the ECOA”) and its implementing Regulation B, and providing a platform to 
openly discuss efforts to prevent credit discrimination, encourage responsible innovation, 
promote fair, equitable and nondiscriminatory access to credit, address potential regulatory 
uncertainty, and develop viable solutions to regulatory compliance challenges. 
 
CBA and our member institutions sharply condemn racism and discriminatory treatment of any 
kind.  Following a year that bore witness to tragic events and transformative discussions about 
racial inequities, CBA embraces this pivotal chapter in our nation’s history to reaffirm our 
members’ collective, ongoing, and sustained efforts to ensure consumers have access to a fair 
and responsible banking system.  Our members are vigilant and passionate in their efforts to 
promote equal opportunity, combat discrimination and explore innovative ways to improve 
access to credit.  Through this RFI response, we are pleased to offer our views on how the 
Bureau can best ensure the ECOA framework endures as an adaptive and effective pillar of fair 
lending in a modern, technology-driven banking system. 
 
In addition to our comments on the specific questions posed by the RFI, we believe any future 
ECOA reforms must reflect the following core principles: 
 

• The ECOA and Regulation B framework must be flexible to encourage and allow 
institutions to meet consumer demand and expand access to credit using innovation. 
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• The CFPB must ensure an even playing field between banks and non-bank participants 
within its jurisdiction by ensuring non-bank participants are subject to the same rigorous 
model governance and ECOA requirements as banks.  

• The CFPB should coordinate with other banking regulators to harmonize inconsistent 
interpretations or supervisory expectations and develop interagency fair lending 
guidance where possible. 

• Reforms to the ECOA and Regulation B framework should be addressed holistically with 
related laws such as unfair, deceptive, or abusive acts and practices (“UDAAP”) and the 
Fair Credit Reporting Act (“FCRA”) to ensure regulatory gaps are neither created nor 
exacerbated. 

 
I. Disparate Impact 

 
Should the Bureau provide additional clarity regarding its approach to disparate impact analysis under 

ECOA and/or Regulation B? 

In 2015, the United States Supreme Court decided Texas Department of Housing and Community Affairs 

v. Inclusive Communities Project and held disparate impact claims are cognizable under the specific, 

results-oriented language of the Fair Housing Act (“FHA”).  The Inclusive Communities decision also 

identified five constitutional safeguards for disparate impact liability but did not address the question of 

whether disparate impact claims are cognizable under the ECOA.1  Since Inclusive Communities was 

decided, some debate persists about the legal test parties should use to analyze disparate impact 

liability under the FHA and whether a similar disparate impact analysis applies to the ECOA. 

In the 90 days since this RFI was published in the Federal Register, the Department of Housing and 

Urban Development (“HUD”) attempted to finalize a rule to align its 2013 disparate impact rule with the 

Supreme Court’s 2015 ruling in Inclusive Communities (“the 2020 final rule”).2   On October 25, 2020, 

only one day before the 2020 final rule was to become effective, the U.S. District Court for the District of 

Massachusetts issued a stay and a preliminary injunction to prevent HUD from implementing the rule.3  

Thus, even in the context of the FHA, where the United States Supreme Court has expressly ruled the 

FHA supports disparate impact liability, the legal test for analyzing potential disparate impact may be 

subject to further change.   

In light of the current landscape, CBA encourages the Bureau to continue to monitor developments 

related to the 2020 final rule and the emerging progeny of post-Inclusive Communities caselaw to best 

determine whether and how Inclusive Communities and disparate impact liability under the FHA might 

align with or depart from the ECOA and whether the Bureau should provide additional clarity regarding 

its approach.  

 

 
1 576 U.S. 519 (2015). 
2 85 Fed. Reg. 60288 (Sept. 24, 2020). 
3 Memo. and Or. Regarding Pl. Mot. for Prelim. Inj. Under 5 U.S.C. §705 to Postpone the Effective Date of HUD’s 
Unlawful New Rule.  Mass. Fair Hous. Ctr. v. U.S. Dept. of Hous. and Urban Dev., Civil Action No. 20-11765-MGM 
(Oct. 25, 2020). 
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II. Artificial Intelligence and Machine Learning 

Should the Bureau provide more regulatory clarity under ECOA and/or Regulation B to help facilitate 

innovation in a way that increases access to credit for consumers and communities in the context of 

AI/ML without unlawful discrimination? 

CBA believes the Bureau’s current approach to ECOA and Regulation B generally provides institutions 

with sufficient and necessary flexibility to facilitate innovation using artificial intelligence (“AI”) and 

machine learning (“ML”).  Regulatory flexibility and innovation are reciprocal, and we cannot 

overemphasize that the Bureau must take every effort to preserve institutions’ freedoms to develop and 

deploy AI and ML tools by maintaining a regulatory environment that is accepting of innovation.  Sound 

and defensible methodologies best protect consumers and expand access to credit because they are 

products of rigorous testing.  Institutions must have a runway to build, test, improve, and deploy AI/ML 

models without fear of running afoul of an overly proscriptive or complicated compliance regime. 

To this end, CBA commends the CFPB for its ongoing efforts to encourage innovation through initiatives 

like the Compliance Assistance Sandbox, No Action Letter (“NAL”) Policy and Trial Disclosure Sandbox.  

The results of the Bureau’s first NAL were positive and confirmed the alternative data and ML 

methodology that was used “significantly expand[ed] access to credit compared to the traditional 

model.”4  While the NAL and Sandbox programs have not been widely used to date, the mere fact these 

programs are available provides the industry at-large with critical assurance the Bureau will work with 

institutions to develop innovative compliance solutions.  The Bureau should ensure these programs 

continue to be made available to the industry as new opportunities to innovate arise.   

Additionally, we applaud the Bureau for hosting its first Tech Sprint and providing a forum for 

collaboration between the public and private sectors.  The Tech Sprint on Electronic Disclosure of 

Adverse Action was a great success, providing industry participants the opportunity to receive 

immediate feedback from the CFPB and enter subsequent field tests by applying to a Trial Disclosure 

Program.  Because Tech Sprints are conducted in real-time, these exercises allow institutions to test and 

discuss new or alternative approaches and avoid delays incurred in the traditional supervisory process.  

CBA encourages the CFPB to host future Tech Sprints as part of an ongoing series dedicated to exploring 

the intersections of innovation, fair lending, and policy development. 

Should the Bureau modify requirements or guidance concerning notifications of action taken, including 

adverse action notices, under ECOA and/or Regulation B to better empower consumers to make more 

informed financial decisions and/or to provide additional clarity when credit underwriting decisions are 

based in part on models that use AI/ML? 

Where credit underwriting decisions are based in part on models that use AI/ML, the Bureau has 

helpfully acknowledged “the existing regulatory framework has built-in flexibility that can be compatible 

with AI algorithms” and “neither ECOA nor Regulation B mandate the use of any particular list of 

 
4 The results from access-to-credit comparisons showed that the NAL recipient’s model approved more applicants 
than the traditional model and yielded lower average APR’s for approved loans across all tested race, ethnicity, 
and sex segments.  See Patrice Alexander Ficklin and Paul Watkins, An Update on Credit Access and the Bureau’s 
First No-Action Letter (August 6, 2019) https://www.consumerfinance.gov/about-us/blog/update-credit-access-
and-no-action-letter/.   
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reasons.”5  CBA appreciates this recent informal guidance from the CFPB as institutions should have 

flexibility to best explain to the consumer the principal reasons that affected their credit decisioning 

when AI/ML is used.    

However, in considering how the Bureau can best empower consumers to make more informed financial 

decisions, we do not believe changes should be made to adverse action notices at this time.  While 

adverse action notices are undeniably a critical communication between the creditor and an applicant, 

the primary purpose of issuing adverse action notices is not to provide a roadmap as to the future 

financial decisions that will lead the applicant to being approved for credit.   To the contrary, the 

purpose of adverse action notices under ECOA and Regulation B is twofold; first, adverse action notices 

provide transparency to the credit underwriting process, and second, they protect against potential 

credit discrimination by requiring creditors to explain the reasons adverse action was taken.6 

According to Regulation B, adverse action notices must state “the principal reasons for denying an 

application or taking other adverse action.”7  However, the Official Comment to Regulation B expressly 

states “a creditor need not describe how or why a factor adversely affected the applicant.”8  Further, 

although the regulation does not mandate that a specific number of reasons be disclosed, the Official 

Commentary explains “disclosure of more than four reasons is not likely to be helpful to the applicant.”9  

In most instances, it may be helpful for a consumer to know the one, two, three or four reasons for a 

credit denial.  However, as aptly noted in the Official Comment, listing a multitude of denial factors is 

not likely to be helpful to an applicant, let alone educate or empower the applicant to make more 

informed financial decisions.  Some factors, even when listed alone, may simply not resonate with the 

consumer, and therefore have minimal inherent educational value.  

For these reasons, CBA recommends the Bureau not modify guidance, at this time, concerning 

notifications of actions taken when AI/ML models are used in credit decisions.  Instead, the CFFPB 

should expand, promote, and leverage its own consumer education and financial literacy programs to 

consistently educate and empower all consumers who receive adverse action notices to make more 

informed financial decisions.  The CFPB’s educational programs and tools are robust and provide 

consumers with comprehensive, useful, and in-depth information about financial health that creditors 

cannot practically or effectively communicate to consumers vis-à-vis individual adverse action notices.    

III. ECOA Adverse Action Notices 

Should the Bureau provide any additional guidance under ECOA and/or Regulation B related to when 

adverse action has been taken by a creditor, requiring a notification that includes a statement of specific 

reasons for the adverse action? 

 
5 Patrice Alexander Ficklin et al., Innovation spotlight: Providing adverse action notices when using AI/ML models 
(July 7, 2020), https://www.consumerfinance.gov/about-us/blog/innovation-spotlight-providing-adverse-action-
notices-when-using-ai-ml-models/. 
6 Sarah Ammermann, Federal Reserve Consumer Compliance Outlook, Adverse Action Notice Requirements Under 
the ECOA and the FCRA (Second Quarter 2013) https://consumercomplianceoutlook.org/2013/second-
quarter/adverse-action-notice-requirements-under-ecoa-fcra/.  See generally Comment 1002.1(b).   
7 12 CFR § 1002.9(a)(2)(i). 
8 Comment 9(b)(2). 
9 Comment 9(b)(2). 
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CBA does not believe additional guidance is needed other than that the CFPB should correct a 

typographical error in Appendix A to Part 1002, which incorrectly states the CFPB’s zip code is 20006.  

While the error may appear trivial, it is confusing to both creditors and consumers and should be 

corrected to reflect the CFPB’s current zip code at 20552.  

IV. Limited English Proficiency 

Should the Bureau provide additional clarity under ECOA and/or Regulation B to further encourage 

creditors to provide assistance, products and services in languages other than English to consumers with 

limited English proficiency?  

CBA encourages the CFPB to provide additional guidance to banks assisting customers in languages 

other than English or with limited English proficiency (LEP).  Because LEP offerings and community needs 

vary greatly among institutions, we strongly urge the CFPB to avoid the issuance of bright-line LEP rules, 

and instead provide the industry with flexible standards and practical examples to enable institutions to 

implement LEP programs based on the institution’s risk-based policies and to adapt to changing 

consumer needs.  

Although banks are not required to offer services in languages other than English (hereinafter referred 

to as “in language”), many of CBA’s members do offer some services in language and would prefer to 

expand product and service offerings to additional LEP customers.  Despite the great promise LEP 

services offer for expanding access to credit, however, many banks are concerned about marketing or 

servicing products in language due to ECOA and UDAAP risk and regulatory uncertainty embedded in the 

current LEP framework.  Accordingly, CBA believes the Bureau should only issue additional LEP guidance 

under ECOA and/or Regulation B, if the agency also addresses UDAAP concerns, which could include 

issuing consistent companion LEP guidance under UDAAP.   

As a threshold issue, our members request the CFPB clarify whether a bank must offer all services, all 

marketing, and all products in a non-English language if the bank offers some services, some marketing 

or some products in a non-English language.  For example, if a bank were to provide some marketing 

materials for a single product in Spanish, would the bank then have to ensure every disclosure, every 

marketing material, and every web-service page across all product offerings also be made available in 

Spanish?  Related, if a bank were to market in language, would the bank then be required to provide all 

servicing in language, even for aspects of the product lifecycle that very few customers of any language 

ever encounter?  In the absence of clarifying guidance to answer these questions, many banks are 

concerned the Bureau may criticize institutions for steering, discouraging or excluding LEP customers to 

or from product offerings if only some marketing materials are provided in language, or only some 

products are serviced in language.  

There are several other areas where guidance from the CFPB would be useful to promote and encourage 

institutions to develop LEP programs.  Because it may not always be feasible for an institution to 

translate all communications in an end-to-end transaction to another language (or to multiple non-

English languages), the CFPB should issue guidance expressly allowing institutions to select 

communications and specific non-English languages that are appropriate for translation by relying on 

institutions’ risk-based policies.  The CFPB should also confirm that an institution’s decision to not offer 

services in language does not violate ECOA or Regulation B, and that an institution’s decision to offer 

services in specific non-English language(s) while not offering services in other non-English language(s) is 
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not a violation of UDAAP.  Where possible, the CFPB should also develop a set of translated model 

disclosures for all market participants to use. 

Additionally, CBA members would benefit from guidance in situations where English-speaking and non-

English-speaking borrowers are treated nearly identically throughout the bank’s end-to-end processes 

but nonetheless experience different outcomes.  The CFPB should provide institutions with assurance 

that immaterial differences in outcomes among LEP borrowers will not generally give rise to liability 

under ECOA unless there is also evidence of material differences in treatment between borrowers.   

V. Affirmative Advertising to Disadvantaged Groups 

Should the Bureau provide clarity under ECOA and/or Regulation B to further encourage creditors to use 

such affirmative advertising to reach traditionally disadvantaged consumers and communities? 

The CFPB should clarify whether Regulation B applies to pre-application marketing.  Specifically, we ask 

the Bureau to state it is permissible under 12 C.F.R. 1002.4(a) to segment a targeted prospective 

customer population in pre-application marketing.  Ambiguity in whether Regulation B applies to pre-

application marketing is a serious and often insurmountable impediment for banks that wish to 

advertise on social media or engage in targeted marketing designed to reach underserved or 

disadvantaged groups.  Thus, many banks struggle to the answer the question “is it permissible to 

advertise targeted benefits to a historically underserved population or would the bank need a special 

purpose credit program in order to do so?”   

The CFPB should also clarify how banks can identify underserved populations or “traditionally 

disadvantaged groups” without violating the ECOA.  More specifically, banks need guidance on how to 

affirmatively advertise to a disadvantaged group when the collection and retention of racial or ethnic 

data is prohibited under ECOA and Regulation B.  Here, it would be helpful for the CFPB to publish 

factual hypotheticals and examples of permissible uses for collecting and retaining data necessary to 

identify and reach disadvantaged groups. 

VI. Special Purpose Credit Programs 

Should the Bureau address any potential regulatory uncertainty and facilitate the use of SPCPs?  For 

example, should the Bureau clarify any of the SPCP provisions in Regulation B? 

CBA members support Special Purpose Credit Programs (“SPCPs”) and believe SPCPs can be effective 

vehicles to benefit economically disadvantaged consumers.  However, these programs are not widely 

used due to regulatory uncertainty about how to identify applicants who meet eligibility requirements 

or “determine need” for these programs as required by Regulation B.  The Official Commentary to 

Regulation B explains that in designing an SPCP, a lender “must determine that the program will benefit 

a class of people who would otherwise be denied credit or would receive it on less favorable terms.”10  

The difficulty in determining need for SPCPs mirrors the challenges of determining “traditionally 

disadvantaged groups” in the context of affirmative advertising; as long as the ECOA and Regulation B 

prohibit lenders from gathering and collecting data from protected classes, institutions may be unable 

to gather the type of information necessary to determine the need for an SPCP.  As an alternative, we 

ask the Bureau to clarify that banks can use publicly available research about traditionally underserved 

 
10 Comment 1002.8(a)(5). 
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populations to justify a SPCP rather than relying on portfolio-specific information.  It is also unclear 

whether lenders can use predictive methodologies such as Bayesian Improved Surname Geocoding 

(“BISG”) to identify and market to consumers that may be eligible to participate in a SPCP.   

Without regulatory assurance that institutions will not be penalized for gathering the type of 

information needed to establish an SPCP, or that institutions will not receive supervisory criticism if an 

SPCP is unsuccessful, many lenders are reluctant to explore SPCPs.  To remedy this uncertainty and to 

encourage institutions to utilize SPCPs, the CFPB should issue formal guidance supporting these 

programs.  Such guidance should set forth safe harbors from ECOA liability and provide illustrative 

examples of approved methodologies to identify and determine need as required by Regulation B, and 

to explain whether programs can be targeted or whether they must be end-to-end. 

VII. Sexual Orientation and Gender Identity Discrimination 

Should the Supreme Court’s decision in Bostock affect how the Bureau interprets ECOA’s prohibition of 

discrimination on the basis of sex? 

Many CBA members currently consider sexual orientation and gender identity to be protected classes 

under state laws, therefore, potential post Bostock changes to how the Bureau interprets ECOA’s 

prohibition on discrimination on the basis of sex would likely align with, and would not significantly 

alter, practices that comply with state laws.  However, the Bureau should consider that because public 

data is not collected for sexual orientation and gender identity, and proxy data is not available for this 

demographic, it can be challenging for institutions to understand and align with compliance 

management system (“CMS”) expectations.  For example, Home Mortgage Disclosure Act (“HMDA”) 

data fields for joint applicants do not differentiate between same sex siblings and same sex couples, and 

there may be instances when a single applicant identifies as both male and female.  To help institutions 

demonstrate their programs are inclusive, the CFPB might consider issuing guidance to inform 

institutions about how to address gender identity and sexual orientation programmatically. 

VIII. Scope of Federal Preemption of State Law 

What are examples of potential conflicts or intersections between state laws, state regulations, ECOA 

and/or Regulation B, and should the Bureau address such potential conflicts or intersections? 

The CFPB should clarify potential conflicts between federal laws which allow a creditor to consider 

immigration status in a credit decision and state laws which prohibit discrimination on the basis of 

immigration status.  Regulation B expressly states “a creditor may consider the applicant’s immigration 

status or status as a permanent resident of the United States, and any additional information that may 

be necessary to ascertain the creditor’s rights and remedies regarding repayment.”11  The Official 

Commentary to Regulation B also states “a denial of credit on the ground that an applicant is not a 

United States citizen is not per se discrimination based on national origin.”12  However, several state and 

local laws prohibit lenders from considering immigration status in a credit decision.  For example, 

California’s Unruh Act prohibits discrimination based on “citizenship, primary language, or immigration 

status.”13  Similarly, New York City’s Human Rights Act prohibits discrimination on the basis of “alienage 

 
11 12 CFR § 1002.6(b)(7). 
12 Comment 6(b)(7). 
13 Ca. Civil Code §51(b). 
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or citizenship status,” meaning “the immigration status of any person who is not a citizen or national of 

the United States.”14  The CFPB should determine whether these state laws are inconsistent with 

Regulation B’s treatment of immigration status. 

To further evaluate opportunities to promote consistency between federal and state laws, CBA urges 

the CFPB to invoke its coordination authority pursuant to Section 1015 of the Dodd-Frank Act to consult 

with other federal banking agencies and state regulators and identify and reconcile potential conflicts 

between federal and state laws. 

IX. Public Assistance Income 

Should the Bureau provide additional clarity under ECOA and/or Regulation B regarding when all or part 

of the applicant’s income derives from any public assistance program? 

The CFPB should clarify how to calculate an applicant’s income if the applicant submits a public 

assistance benefits letter that does not specify the date on which the applicant’s income benefits will 

expire.  In these instances, banks would benefit from guidance authorizing lenders to use publicly 

available information about the length of a benefits program (for example, a statute that specifies 

benefits are only available for 6 months) to calculate an estimated expiration date for the applicant’s 

public benefits income.  This guidance should clarify that the use of this information is permissible, 

notwithstanding Regulation B’s requirement that assessments must be based on the applicant’s actual 

circumstances. 

X. Small Business Lending 

In light of the Bureau’s authority under ECOA/Regulation B, in what way(s) might it support efforts to 

meet the credit needs of small businesses, particularly those that are minority-owned and women-

owned? 

Although the CFPB is currently engaged in separate rulemaking related to Section 1071 of the Dodd-

Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank-Act”), we believe the CFPB should 

exercise its general authority under ECOA and Regulation B to facilitate a streamlined and straight-

forward credit process for qualified small business loan applicants, and avoid HMDA-like collection and 

reporting requirements that could stifle small business lending.   

The CFPB’s regulations should provide very clear and simple definitions of “small business,” “women-

owned,” and “minority-owned” so lenders and applicants can easily determine if an entity qualifies as a 

small business.  CBA believes using revenue to determine “small” is an appropriate metric, and we urge 

the Bureau to consider loan size as a determining variable as well.  Accordingly, we suggest the following 

definition of “small”: “all enterprises (including all parent entities, subsidiaries, and affiliates) that, at 

time of application, had $1 million or less in prior year gross annual revenue and have requested loan 

amount of $1 million or less. If the bank does not collect loan amount requested, then revenue of $1 

million or less is the sole determinant.  For some credit cards and other lending products for which 

revenue is not collected, the determination may be based on a loan amount requested of $1 million or 

less exclusively.” 

 
14 NYC Admin. Code §8-102 
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In defining “women-owned” and “minority-owned” businesses, CBA supports an approach that mirrors 

the concepts of ownership and control set forth in the Financial Crimes Enforcement Network’s 

Customer Due Diligence (“CDD”) rule.15  Because small businesses can have complex ownership 

structures, we urge the Bureau to limit small-business data collection to self-identified beneficial owners 

with 25% or more ownership of each borrowing entity.  Here, small business data-collection 

requirements should not extend to non-owner guarantors (such as family members) or other business-

entity owners (such as affiliates) as this would grossly complicate the application process.   

Further, we encourage the CFPB to provide the industry with guidance to process incomplete or 

abandoned small business loan applications.  While Regulation B sets forth clear guidance on the 

method of notice that must be provided to applicants, it is unclear whether the 30 day notification 

timeline for issuing a notice of incompleteness for consumer lending also applies in the context of small 

business lending. 

Additionally, CBA requests the Bureau provide additional guidance related to a lender’s obligation to 

inquire whether an applicant is a women-owned, minority-owned, or small business (“covered 

entities”).  We believe the CFPB’s regulations should provide that lenders are not obligated to make 

their own determinations or observations about whether applicants are covered entities, potential 

borrowers are permitted to answer all questions with “Not Applicable,” lenders are not responsible for 

the accuracy of applicant’s responses, and lenders do not need to continually ask applicants for 

information if the applicant is unresponsive or declines to provide this information. 

Finally, we note that while the BISG method may be used in proxying the race and ethnicity of an 
individual, it may lead to inaccuracies when applied to small businesses with multiple owners or 
shareholders, and business addresses that are not residential addresses.  Therefore, the CFPB should not 
apply BISG in its fair lending analysis of small business applications until the CFPB publishes data 
supporting the accuracy of BISG in the context of business lending.  In the interim, banks would benefit 
from guidance on acceptable alternative data proxy sources for small business lending. 
 

*** 
 
CBA greatly appreciates the opportunity to share our suggestions and to work with the CFPB as it 
considers opportunities to address regulatory uncertainty and expand access to credit under the ECOA.  
Should you need further information, please do not hesitate to contact the undersigned at 
jburke@consumerbankers.com. 
 
Sincerely, 

 
Jenna Burke 
Vice President, Associate General Counsel 
Consumer Bankers Association 

 
15 31 C.F.R. Parts 1010, 1020, 1023, 1024 and 1026. 

mailto:jburke@consumerbankers.com

