
 
 

 

October 1, 2020 

VIA ELECTRONIC DELIVERY 

 

Comment Intake 

Bureau of Consumer Financial Protection 

1700 G Street NW 

Washington, DC 20552 

 

RIN 3170-AA98 

Re:  Qualified Mortgage Definition under the Truth in Lending Act (Regulation Z): Seasoned 

QM Loan Definition; Docket No. CFPB-2020-0028 

The Consumer Bankers Association1 welcomes the Consumer Financial Protection Bureau’s (“CFPB’” or 

“Bureau”) efforts to create a new category for seasoned qualified mortgages (“seasoned QMs”). CBA 

agrees a seasoned QM definition would complement existing qualified mortgage (“QM”) definitions and 

help ensure access to responsible, affordable mortgage credit. Furthermore, we also believe the Bureau 

issuing a seasoned QM proposal encourages safe and responsible innovation in the mortgage origination 

market, including for certain loans which are not QMs or are only rebuttable presumption QMs under the 

existing QM categories.  

To support the Bureau’s efforts, CBA urges the Bureau to consider the following modifications to the 

proposed seasoned QM rule. First, we strongly encourage the Bureau to expand the covered transactions 

pursuant to the seasoned QM rule to include subordinate liens. Moreover, CBA would like for the Bureau 

to clarify what it means to be “held in portfolio.” CBA member banks also need clarifications to 

seasoning requirements and to certain terminology. Lastly, we recommend the Bureau develop a 

grandfathering clause to include all covered transactions, not only those from applications received after 

the effective date. 

The remainder of this letter will provide more details about the suggested modifications to the seasoned 

QM proposed rule.  

I. Include Covered Subordinate Liens in the Definition of Covered Transactions 

Pursuant to the proposed rule, a covered transaction would receive a safe harbor from ATR liability at the 

end of a 36-month seasoning period as a seasoned QM if it satisfies certain product restrictions, points-

and-fees limits and underwriting requirements, and the loan meets performance and portfolio 

requirements during the seasoning period. Specifically, a covered transaction would have to meet the 

following restrictions to be eligible: loan is secured by a first lien; loan has a fixed rate, with fully 

amortizing payments and no balloon payment; loan term does not exceed 30 years; and the total points 

 
1 The Consumer Bankers Association partners with the nation's leading retail banks to promote sound policy, 

prepare the next generation of bankers, and finance the dreams of consumers and small businesses. The nation’s 

largest financial institutions, as well as many regional banks, are CBA corporate members, collectively holding two 

thirds of the industry’s total assets. 

 



 
 

and fees do not exceed specific limits. However, CBA strongly urges the Bureau expand the definition of 

covered transactions to include subordinate liens meet the other stated requirements. If the Bureau 

excludes subordinate liens from the seasoned QM rule, it will have the unintended impact of limiting 

consumers ability to access affordable credit. 

II. Clarify What “Held in Portfolio” Means 

CBA urges the Burau to clarify what “held in portfolio” means for seasoned QM requirements. One of the 

service requirements to meet the proposed definition of seasoned QM states the loan must be “held in 

portfolio until the end of the seasoning period.” CBA member banks would like for the Bureau to confirm 

this requirement includes loans pledged to the Federal Home Loan Bank.  

Moreover, CBA supports allowing covered transactions to qualify as QMs under existing QM categories, 

including the EGRRCPA QM loan definition, to qualify for QM status under the proposed seasoned QM 

category. We also are supportive of the proposal including three years of performance with only minor 

delinquencies as a requirement. Moreover, we agree with the Bureau’s conclusion that granting a safe 

harbor for loans with three years of good performance paired with product restrictions and underwriting 

requirements seem to indicate the creditor complied with ATR requirements at origination.  

III. Clarify Seasoning Requirements When Payments Are Temporarily Waived 

The COVID-19 pandemic prompted many banks to offer a variety of relief programs, including 

temporarily waiving mortgage payments, in an effort to help struggling consumers. It is unclear from the 

proposed seasoned QM rule whether the Bureau has fully considered the details of those and other types 

of relief programs. To begin,  the proposal defines a qualifying change as “an agreement entered into 

during or after a temporary payment accommodation extended in connection with a disaster or pandemic-

related national emergency that ends any preexisting delinquency and meets certain other conditions to 

ensure the loan remains affordable.”2 However, when considering the COVID-19 pandemic, the bank 

typically does not enter into an “agreement”, in the formal sense of a written contract, when placing a 

borrower into a relief program. For example, the customer simply requests relief, in most cases verbally, 

and the bank grants the request. The customer can also verbally opt out of the program. Upon completion 

of the forbearance, the skipped payments are deferred unless the customer opts out. 

CBA also urges the Bureau to clarify delinquencies occurring during or immediately preceding periods of 

forbearance do not count towards the seasoned QM performance requirements. Note, loans typically 

continue to age on mortgage servicing platforms during forbearance, and loans are typically re-aged to 

current status upon exiting a forbearance program. Furthermore, we also encourage the Burau to align its 

treatment of “pre-existing delinquency” to exclude those delinquencies from the seasoning period 

evaluation when those delinquencies are resolved as part of the payment accommodation as required in 

the Bureau’s proposal.  

IV. Clarify Certain Terms Related to Original Note Structure 

The Bureau should clarify “no balloon payment” only refers to the original note structure. For example, 

loans should retain their eligibility for the seasoning requirement if they were enrolled in a disaster relief 

program where they skipped payments, and subsequently, the payments were added to the end of the loan 

as a balloon payment.  

 
2 85 FR 41716.  



 
 

The Bureau should also clarify the 30-year term limit should be the original term limit, not inclusive of 

the effect of forbearance. There are several different ways forbearance may affect a term limit: a) the 

maturity date is extended by the same amount of time as the forbearance; b) the maturity date is extended 

sufficiently to maintain the same or lower monthly principal and interest payment; or c) the maturity date 

is extended to cover escrow shortages.  

 

V. Include All Covered Transactions 

Lastly, CBA strongly encourages the Bureau to include a grandfathering provision in its seasoned QM 

rule. All covered transactions, not only those from applications received after the effective date, should be 

eligible to meet the seasoned QM requirements.  

If you have any additional questions or concerns, please do not hesitate to contact André Cotten at 202-

552-6360 or at Acotten@consumerbankers.com. 

 

Sincerely, 

__________________________________________ 

André B. Cotten 

Assistant Vice President, Regulator Counsel 

Consumer Bankers Association 
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