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July 1, 2019 
 
 
The Honorable Kathleen Kraninger  
Director 
Consumer Financial Protection Bureau  
1700 G Street, NW 
Washington, D.C., 20552 
 
 

RE: Notice of section 610 review and request for comments - Docket No. CFPB-2019-
0023 

 
 
Dear Director Kraninger:  
 
The Consumer Bankers Association (“CBA”)1 appreciates the opportunity to provide our 
comments in response to the Consumer Financial Protection Bureau’s (“Bureau” or “CFPB”) 
notice of section 610 review of the final rule amending Regulation E, which implements the 
Electronic Fund Transfer Act (“EFTA”),2 and the official staff commentary to the regulation, 
which interprets the requirements of Regulation E (“Rule”).3  In late 2009 the Federal Reserve 
Board (“Board” or “FRB”) issued the Rule, which limits the ability of financial institutions to 
assess overdraft fees for paying automated teller machine (“ATM”) and one-time debit card 
transactions that overdraw consumers' accounts.4  While we believe adjustments and 
clarifications to the Rule may be warranted, CBA urges the CFPB to maintain the current 
requirements in place for all financial institutions and to avoid imposing any additional 
requirements under the Rule.     

                                                      
1 The Consumer Bankers Association is the only national financial trade group focused exclusively on retail banking 
and personal financial services—banking services geared toward consumers and small businesses. As the 
recognized voice on retail banking issues, CBA provides leadership, education, research, and federal representation 
for its members. CBA members include the nation’s largest bank holding companies as well as regional and super-
community banks that collectively hold two-thirds of the total assets of depository institutions.   
2  15 U.S.C. 1693 et seq. 
3 74 FR 59033 (Nov. 17, 2009). See also clarifications that the Board published in June 2010. 75 FR 31665 (June 4, 
2010). 
4 See 74 FR 59033, 59037 (Nov. 17, 2009). 

https://www.govinfo.gov/link/uscode/15/1693?type=usc&year=mostrecent&link-type=html
https://www.federalregister.gov/citation/74-FR-59033
https://www.federalregister.gov/citation/75-FR-31665
https://www.federalregister.gov/citation/74-FR-59033
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Discussion 
 
CBA strongly support effective consumer protections, which our members believe contribute to 
and promote the principles of customer choice, transparency, and fairness in deposit account 
relationships.  We believe the current Regulation E and DD mandates concerning overdraft 
services meet these goals and afford consumers strong protections via detailed disclosures.  
CBA writes to express our strong support for regulatory policy and oversight that will not 
impede banks’ current ability to offer a variety of overdraft payment services in order to meet 
their customers’ financial needs.  Accordingly, CBA supports the continued ability of consumers 
to choose services that best fit their needs as long as they are fully informed about the terms, 
conditions and options related to overdraft payment programs or any similar services provided 
by their bank.  The current regulatory framework under the Rule helps our members provide 
their customers with products and services they need and want on fair, transparent and fully 
disclosed terms.  

Additionally, CBA strongly supports a harmonized a consistent regulatory framework for 
overdraft payment services as necessary to both support informed choices by consumers and 
facilitate compliance by banks of all sizes.  A fragmented regulatory approach would confuse 
consumers, because services would be administered differently among financial institutions 
depending on specific agency regulatory requirements, and it could create an uneven playing 
field between community banks and larger institutions operating under different requirements.  
Simply put, anything but a harmonized and consistent regulatory framework could prevent 
consumers from being afforded the same consumer protection regardless of which bank serves 
their needs. 

Accordingly, CBA urges the CFPB to use caution so as not to eliminate the ability of consumers 
to choose the services they want and, when applying policy considerations, ensure a consistent 
regulatory approach that can be followed by institutions of all sizes. 
 
Consumer Need 
 
In today’s economic environment, a growing number of Americans have trouble making ends 
meet.  Estimates suggest more than half of the country’s population could not cover a $500 
emergency expenditure, and many have few choices to turn to for help.  Due in part to 
regulatory restrictions, many can no longer obtain traditional forms of credit.   
 
In recent years, various groups have examined how consumers use overdraft services, leading 
some to conclude that overdraft services are inherently harmful for consumers.  These studies 
have largely assumed that an informed consumer would avoid overdraft.  These assumptions 
are fundamentally wrong.   
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Research by Novantas has found that a majority of overdrafts come from highly informed 
consumers who intended to use and prefer overdraft services.5  These informed decisions are 
based on clear disclosures and personal experience with the service.  The research also reveals 
several key insights important to informing the public policy discourse on the use and 
availability of overdraft services.   
 
Specifically, Novantas found that consumers who represent the largest proportion of overdraft 
users see value in the service and use it strategically based on their financial situation.  
Novantas also found that opt-in rates for debit card overdraft across the industry are consistent 
with informed consumer intent.  A survey conducted by Moebs, Inc. of more than 2,800 banks 
in 2014 shows an average opt-in rate of only 31 percent, meaning most customers choose to 
not opt in, consistent with the conclusion that consumers are making informed choices.   
 
Moreover, findings show that consumers not only make informed choices, but also those that 
choose to use overdraft services are aware of the wide variety of account management tools 
they can be used to avoid overdraft fees.  In fact, consumers who regularly use overdraft 
services are more likely to use these tools, as compared to consumers who do not overdraft.  
Consumers have more account information at their fingertips than they have ever had before, 
and they are making informed choices.  
 
We urge the CFPB to keep in mind that the existing regulatory framework for overdraft services 
clearly acknowledges the role of informed individual choice.  The 2009 Rule reflects significant 
changes to the law on overdraft services to increase transparency and improved physical 
disclosures.  Since the implementation of these reforms, consumers must affirmatively opt-in to 
overdraft services, and they receive numerous written disclosures concerning their right to 
revoke the decision to opt-in at any time.  This process supports consumer choice and should 
be retained. 
 
Consequences of Eliminating Overdraft Services 
 
The possible monetary and non-monetary consequences of restricting overdraft services would 
be broad and complex for consumers, service providers and merchants.  For consumers, 
restrictions on overdraft services would reduce access to valuable liquidity.  Merchants and 
service providers would be adversely affected through loss of income from the sale of goods or 
services and higher costs as a result of returned payment items or disruption to their 
receivables cycle. 
 
Consumers would still incur fees, such as insufficient funds fees, which in most cases are equal 
to the fee charged for an overdraft.  In addition, if the bank did not cover the transaction, the 
customer may incur a returned payment fee imposed by the payee or merchant, which in turn 
could result in additional fees in the form of late and/or interest related fees.  In the end, the 

                                                      
5 Understanding Consumer Choice: A Review of Consumer Overdraft Behaviors (October 2015) - 
https://www.novantas.com/wp-content/uploads/2015/10/Understanding-Consumer-Choice-2015-10-08.pdf. 

https://www.novantas.com/wp-content/uploads/2015/10/Understanding-Consumer-Choice-2015-10-08.pdf
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consumer may end up paying more in fees than if the bank had covered the item using 
overdraft services.6    
 
Returned items can also result in non-monetary costs for consumers.  After imposing a 
nonsufficient funds fee (“NSF”), the merchant may also report that event to a credit bureau 
which can adversely affect the consumer’s credit score. The NSF fees can vary by merchant 
transaction and depend upon when the check or transaction is cleared or posted to the 
consumer’s financial institution.  When given an option, many consumers would prefer having 
their purchase paid for and not returned since merchant NSF and associated fees can be higher 
than fees for overdraft services.  Restricting the availability of overdraft services may also cause 
some consumers to switch to institutions less equipped for in providing them with a suite of 
suitable financial products services, such as a payday lender or check casher.    
 
As noted above, restrictions on consumer overdraft services are likely to impact merchants and 
the overall economy.  The loss of liquidity could be related to overnight posting and account 
receivables benefiting from consumer overdraft services.  We estimate that overdraft services 
cover in excess of $60 billion dollars of payments yearly.7  Overall, the removal of programs 
would have an adverse impact on not only customers but businesses relying on the 
receivables.  
 
Additionally, consumers now have more options to use alternative products, avoid overdrafts, 
or have an overdraft product with features selected by the consumer.  These include changes in 
bank practices such as redesigned overdraft programs, fee waiver for de minimis overdrafts, 
and daily fee caps.  We also note that many banks have adopted policies to post transactions in 
low-to-high order or have otherwise changed their posting order.  Additionally, banks have 
provided digital enhancements, such as alerts, which enable consumers to manage their 
balance and correct pending OD before the fee is charged. 
 
Issues for Clarification 
 
While we believe the current opt-in and disclosure regime should remain in effect, we believe 
the Rule would benefit from certain improvements and clarifications.  For example, the current 
Rule is unclear as to certain compliance issues: 

 

• Many consumers will opt-in, opt-out, opt-in, etc.  Regulation E maintains that a notice of 
an institution provides to a consumer must be “substantially similar” to Model Form A-9 
and include the following elements:  

o A brief description of the overdraft protection service and types of transactions 
for which a fee or charge for paying an overdraft may be imposed;  

                                                      
6 Note that this is only true for checks and ACH transactions.  It is not true for ATM and debit card transactions for 
customers who did not opt-in.  Those transactions are declined at point of sale with no NSF fee. 
7 This number is extrapolated by computing the market share of institution, daily overdraft balances and duration 
of overdraft. 
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o The dollar amount of any fees or charges assessed for payment of covered 
overdraft, including any daily or other overdraft fees. If the amount of the fee is 
based upon the number of times the consumer has overdrawn the account, the 
amount of the overdraft, or other factors, then the institution must disclose the 
maximum fee that may be imposed;  

o The maximum number of overdraft fees or charges that may be assessed per 
day, or if there is no such limit, that fact;  

o Disclosure of alternative plans for covering overdrafts, such as a line of credit or 
transfer of funds from another account of the consumer held at the institution to 
cover overdrafts. If these are offered, the institution must state that fact. 
Additional alternatives for paying overdrafts may also be included at the 
institution’s option; and 

o Disclosure of the consumer’s opt-in right, including an explanation of the right to 
affirmatively consent to the overdraft service and the methods the consumer 
may utilize to consent, which includes:  

▪ Providing the consumer with a notice in writing, (or if the consumer 
agrees, electronically) segregated from all other information, explaining 
the institution's overdraft service; 

▪ Give the consumer reasonable opportunity to affirmatively consent (opt 
in); and 

o Provides the consumer with confirmation of the consumer's consent in writing 
(or if the consumer agrees, electronically), which includes a statement informing 
the consumer of the right to revoke such consent. 

The regulations are unclear if every occasion of opt-in needs to be accompanied by the 
above process, which, again, creates a heavy process burden for financial institutions 
with little to no benefit to the consumer.   
 

• The Rule is also silent on whether notification outside of required regulation DD 
disclosures is a possible UDAAP violation.  This issue centers around when banks 
develop communications/messaging that is not prescribed by the ruling.  This effort to 
provide clarification/transparency/etc. causes concern for banks that these 
communications could be categorized as UDAAP viable.  The result is to limit the types 
of proactive messaging that banks feels comfortable being able to compliantly 
deliver.  The CFPB should clarify that communications outside the required disclosures, 
when the required disclosures are use, will not result in UDAAP violations.    
   

The Rule Should Not be Expanded Beyond the Current Requirements 
 
While we believe the current opt-on regime for onetime POS and ATM transactions is 
beneficial, we oppose the expansion of the opt-in requirement for check and ACH transactions.  
As it developed the Regulation E overdraft rules, the FRB thoroughly analyzed whether there 
should be an opt-in requirement for these types of transactions and concluded such a 
requirement should not apply.   
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As part of this rulemaking process, the FRB conducted extensive consumer focus group testing, 
which was a key component of the FRB’s decision on this issue.  In the supplementary 
information accompanying the final regulation, the FRB stated: “First, participants in consumer 
testing indicated that they would prefer to have their checks paid into overdraft, because those 
transactions represent important bills.”  Consumers appeared to recognize the impact of 
returned items is greater for these items, as they can result in unpaid bills with significant 
consequences, such as mortgage or rental payments, and have a greater potential impact on 
their credit from late payments.  As the FRB also noted, “a consumer will generally be charged 
the same fee by the financial institution whether or not a check is paid; yet, if the institution 
covers an overdrawn check, the consumer may avoid other adverse consequences, such as the 
imposition of additional merchant returned item fees.”  Further: “In the Board’s consumer 
testing, participants generally indicated that they were more likely to pay important bills using 
checks, ACH, and recurring debits, and to use debit cards on a one-time basis for their 
discretionary purchases.” 
 
Although the FRB did not extend the same opt-in requirements to checks and ACH transactions, 
it gave much consideration to the possible expanded coverage and declined for a number of 
good reasons.  In our view, an additional mandate to provide an opt-in for checks and ACH 
transactions at this time would create confusion and excessive costs in order to impose a 
requirement the FRB determined is not preferred by, or desirable for, many consumers. 
 

    ********** 
  
CBA thanks you for your consideration and we appreciate the opportunity to share our 
comments.  Please contact the undersigned at dpommerehn@consumerbankers.com for any 
further information.  
 
Sincerely, 

 
 
David Pommerehn 
SVP, Associate General Counsel  
Consumer Bankers Association  
 

mailto:dpommerehn@consumerbankers.com

