
January 21, 2020 

BY ELECTRONIC MAIL 

Chief Counsel’s Office 
Attention: Comment Processing Office 
Office of the Comptroller of the Currency 
400 7th Street SW, Suite 3E-218 
Washington, DC 20219 

Re:  Permissible Interest on Loans that are Sold, Assigned, or Otherwise Transferred, 
Docket ID OCC-2019-0027 

To Whom It May Concern:  

The Consumer Bankers Association (“CBA”), the Utah Bankers Association (“UBA”), 
and the National Association of Industrial Bankers (“NAIB” and collectively, the 
“Associations”)1 appreciate the opportunity to comment on the Office of the Comptroller of 
the Currency’s (“OCC”) Notice of Proposed Rulemaking (“NPR”) to amend 12 C.F.R. §§ 
7.4001 and 160.110 to clarify permissible interest on loans made by national banks and 
federal savings associations that are sold, assigned, or otherwise transferred.2

We applaud the OCC’s efforts to clarify that the power of national banks and federal 
savings associations to charge interest and make loans under the National Bank Act (“NBA”) 
and the Home Owners’ Loan Act (“HOLA”), respectively, includes the power to transfer 
loans, including the agreed-upon interest-rate term of such loans, to bank and non-bank 
transferees.  In light of the significant disruption to the lending market and the reduction to 
consumers’ access to credit caused by the Second Circuit decision in Madden v. Midland 

1 The CBA is the only member-driven trade association focused exclusively on retail banking.  CBA’s Corporate 
Members include the nation’s largest retail banks, with 85% holding over $10 billion in assets. CBA’s Associate 
Members represent the premier providers of goods and services to banks, including national banks. 

The UBA is the professional and trade association for Utah’s commercial banks, savings banks and industrial 
banks, including national banks.  Established in 1908, the UBA serves, represents and advocates the interests of 
its members, enhancing their ability to be preeminent providers of financial services. 

The NAIB is the primary trade association representing America’s state-chartered industrial loan corporations. 
Among its initiatives, NAIB sponsors programs and opportunities for industrial banks, national banks, state-
owned banks and consumer lending organizations to interact. 

2 “Permissible Interest on Loans That Are Sold, Assigned, or Otherwise Transferred,” 84 Fed. Reg. 64229 (Nov. 
21, 2019). 
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Funding, LLC (“Madden”),3 it is imperative that the OCC finalize a rulemaking that reaffirms 
the longstanding “valid-when-made” rule and rejects Madden. 

I.  OCC’s NPR Would Clarify Long-Standing Law 

The valid-when-made rule has been a cardinal rule of lending for the past 200 years4

that provides that if the interest rate of a bank’s original loan was non-usurious at the time 
the loan is made, the loan does not become usurious upon transfer, such that the transferee 
may lawfully charge interest on the loan at the original rate.  Madden rejected this 
fundamental precept of lending based on flawed reasoning in a decision that has been 
roundly criticized by the current and past Administrations, federal banking agencies, legal 
scholars, and industry participants.5

Madden also conflicts with the long-standing authority of national banks and federal 
savings associations.  National banks and federal savings associations have authority under 
the NBA and HOLA, respectively, to make loans,6 to charge interest on such loans at the rate 
allowed by the laws of the state where the banking organization is located,7 and to 
subsequently sell, assign, or otherwise transfer such loans to banks and non-banking 
entities.8  As the Solicitor General and the OCC noted in their amicus brief regarding the 
petition for a writ of certiorari in Madden, “[a] national bank’s power to charge the interest 
rate authorized by Section 85 [of the NBA] includes the power to transfer a loan, including 
the agreed-upon interest-rate term, to an entity other than a national bank.”9  The OCC 
rightly acknowledges in the NPR that the authority granted to national banks and federal 
savings associations under federal law, as well as long-standing common law, provide that a 
transfer of a loan by a bank that complies with section 85 or 1463(g) is by definition not 
usurious when it is originated, and a subsequent transfer of the loan to a bank or non-bank 
transferee does not render the loan usurious.10

3 Madden v. Midland Funding, LLC, 786 F.3d 246 (May 22, 2015). 

4 See Gaither v. Farmers & Mech. Bank of Georgetown, 26 U.S. 37, 43 (1828); Nichols v. Fearson, 32 U.S. 103, 
106 (1833). 

5 See, e.g., U.S. Department of Treasury Report on Nonbank Financials, Fintech, and Innovation (July 2018); 
Brief for the United States as Amici Curiae Supporting Respondent, Madden, 786 F.3d 246 (No. 15-610) 2016 
WL 2997343; Brookings Report “Can fintech increase lending? How courts are undermining financial 
inclusion,” Peter Conti-Brown (April 16, 2019). 

6 See 12 U.S.C. §§ 24(Seventh); 1464(c). 

7 See 12 U.S.C. §§ 85, 1463(g). 

8 See 12 U.S.C. §§ 24(Seventh), 1464(c); Planters’ Bank of Miss. v. Sharp, 47 U.S. 301, 322–23 (1848). 

9 See Brief for the United States as Amici Curiae Supporting Respondent, Madden, 786 F.3d 246 (No. 15-610) 
2016 WL 2997343. 

10 See NPR at 64231. 
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II.  Negative Effects of Madden

Madden has caused, and continues to cause, significant harm to the safety and 
soundness of national banks and federal savings associations by restricting these institutions’ 
core lending and risk management functions.  We agree with the OCC that the ability of a 
national bank and federal savings association to sell or assign a loan is a key tool for proper 
risk management.  Banks regularly sell, assign, or securitize loans to manage their balance 
sheets, improve their capital and liquidity positions, and meet consumers’ needs for access to 
funding.  Since Madden, banks have been restricted in their ability to make and sell loans in 
accordance with sound risk management principles, an effect that the OCC has long 
recognized would result from uncertainty regarding the application of state-based lending 
restrictions.11  In particular, Madden has negatively affected market liquidity for secondary 
loans, including in the securitization market where market participants have been limited in 
their ability to include loans made in the Second Circuit in securitizations. 

Madden also has had a significant, adverse effect on consumers’ access to credit in 
states in the Second Circuit, particularly low-to-moderate income consumers for whom 
access to credit is vital for their financial health.  For example, studies have found that 
following Madden, lenders offered relatively less credit to borrowers in Connecticut and New 
York – making smaller loans and declining to issue loans to higher-risk borrowers – and that 
loans to borrowers in these states with interest rates above state limits trade lower in 
secondary markets as borrowers become late on their payments.12  Certain borrower 
segments have seen a 52% decline in credit availability in Second Circuit states following 
Madden.13  Another study, which was presented at the Federal Reserve Bank of Atlanta, 
found that Madden reduced the volumes of certain lending segments by 10% in states in the 
Second Circuit and caused an 8% increase in personal bankruptcy filings in Connecticut and 
New York relative to other states following Madden.14

The adoption of the OCC’s NPR, with the suggestions we make below, would reduce 
significant legal uncertainty resulting from Madden that has inhibited banks from 

11 See, e.g., Statement of John D. Hawke, Jr., Comptroller of the Currency, Review of the National Bank 
Preemption Rules: Hearing Before the S.Comm. on Banking, Hous. & Urban Affairs, 108th Cong. 317–19 
(2004)(“[T]he continuing uncertainty about the applicability of State laws has already negatively affected 
national banks’ ability to lend in certain markets and to access the secondary market, a curtailment of their 
business . . .that has the potential to adversely affect credit availability.”). 

12 See Honigsberg et al., “How Does Legal Enforceability Affect Consumer Lending?” (October 2017); 
Honigsberg et al., “What Happens when Loans Become Legally Void? Evidence from a Natural Experiment” 
(December 2016). 

13 Id. 

14 See Piotr Danisewicz and Ilaf Elard “The Real Effects of Financial Technology: Marketplace Lending and 
Personal Bankruptcy.” 
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conducting their lending activities in accordance with sound risk management practice and 
hurt consumer access to credit. 

III.  OCC Should Amend the Proposed Text of 12 C.F.R. §§ 7.4001(e) and 
160.110(d) to be Interpreted in Pari Materia with the FDIC’s Proposed 
Rulemaking 

While we applaud the OCC’s proposal and urge the expeditious issuance of a final rule, 
the proposed amendatory text in 12 C.F.R. §§ 7.4001(e) and 160.110(d) would benefit if it 
more closely matches the text proposed by the Federal Deposit Insurance Company (“FDIC”) 
in its notice of proposed rulemaking on permissible interest rates for state banks (“FDIC 
Proposal”).15  As the OCC noted in the NPR, the intent of Congress when it originally enacted 
section 85 of the NBA in 1864 was to ensure parity between national and state banks in their 
ability to charge interest.16  Congress reaffirmed this goal in 1980, when it enacted Section 27 
of the Federal Deposit Insurance Act (“FDIA”), which was patterned on section 85 of the 
NBA to permit state-chartered banks to “charge on any loan…interest…at the rate allowed by 
the laws of the State, territory, or district where the bank is located.”17  Courts and the FDIC 
have noted that Congress made a conscious choice to pattern section 27 of the FDIA after 
section 85 of the NBA to achieve competitive equality in the area of interest charges between 
state and national banks and that such provisions are “‘virtually identical’ in substance, 
policy, and internal logic.”18  Accordingly, courts have construed the meaning of “charging 
interest” for purposes of section 27 of the FDIA with reference to 12 C.F.R. § 7.4001 and other 
OCC interpretations.19

By having OCC regulatory language setting the scope of permissible interest rates for 
national banks and federal savings associations that is at variance with the FDIC’s regulation 
applicable to state banks, the NPR, if finalized as proposed, risks different judicial 
constructions of the interest rate regimes applicable to federal and state chartered banks, 

15 The FDIC’s proposed language in 12 C.FR. §331.4(e) states “Determination of interest permissible under 
section 27. Whether interest on a loan is permissible under section 27 of the Federal Deposit Insurance Act is 
determined as of the date the loan was made. The permissibility under section 27 of the Federal Deposit 
Insurance Act of interest on a loan shall not be affected by any subsequent events, including a change in State 
law, a change in the relevant commercial paper rate after the loan was made, or the sale, assignment, or other 
transfer of the loan.”). “Federal Interest Rate Authority,” 84 Fed. Reg. 66845, 66853 (Dec. 6, 2019). 

16 See NPR at 64230; Cong. Globe, 38th Cong., 1st Sess., 2123–27 (1864); see Roper v. Consurve, Inc., 578 F.2d 
1106 (5th Cir. 1978), affirmed 445 U.S. 326 (1980). 

17 12 U.S.C. § 1831d. 

18 See, e.g., Sawyer v. Bill Me Later, Inc., 23 F. Supp. 3d 1359 (D. Utah 2014); 63 Fed. Reg. 27282 (May 18, 
1998). 

19 See, e.g., Mamot Feed Lot and Trucking v. Hobson, 539 F.3d 898 (2008); Discover Bank v. Vaden, 489 F.3d 
594 (2007); Greenwood Trust Co. v. Com. of Mass. 971 F.2d 818 (1st Cir. 1992). 
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notwithstanding Congress’s contrary intent.  Accordingly, the OCC should finalize regulatory 
text that closely matches the FDIC’s regulation on permissible interest rates. 

We urge the OCC to adopt a formulation of 12 C.F.R. §§ 7.4001(e) and 160.110(d) that 
is based on the proposed language in the FDIC Proposal.  The FDIC’s proposed regulatory 
language has several advantages.  First, the FDIC’s proposed language more clearly codifies 
the valid-when-made rule for purposes of federal banking law, by stating that, “whether 
interest on a loan is permissible” for purposes of federal law, “is determined as of the date the 
loan was made.”  In contrast, the proposed language in the NPR is less clear with respect to 
the point in time that the permissible interest rate for a loan is established.  Lenders, 
borrowers, and participants in the secondary loan market would all benefit from clarity and 
transparency from an OCC regulation that expressly codifies the valid-when-made rule. 

Second, the FDIC’s proposed language clearly indicates that a non-usurious loan made 
by a bank continues to be non-usurious upon a transfer to a non-bank transferee.  The 
FDIC’s proposed language states that “[t]he permissibility under section 27 of the Federal 
Deposit Insurance Act of interest shall not be affected by any subsequent events…,” which 
necessarily includes the sale, assignment, or transfer to any bank or non-bank transferee.   
The FDIC’s formulation is consistent with the intent of Congress and market participants’ 
long-standing understanding of the law prior to Madden.  In contrast, the OCC’s proposed 
regulatory language potentially could be construed more narrowly, notwithstanding that the 
OCC clearly explained in the preamble in the NPR that its proposed rule is intended to apply 
to non-bank transferees. 

The FDIC’s proposed language, if adopted by the OCC, would represent a clear 
interpretation by the OCC of the meaning and scope of allowable interest permitted to be 
charged under section 85 of the NBA and would likely receive deference by a reviewing court, 
consistent with the deference previously afforded by the Supreme Court to the OCC when 
interpreting this statutory provision.20  For the reasons stated above, the OCC should 
coordinate with the FDIC and finalize regulatory text that closely matches the regulatory 
language that is ultimately adopted by the FDIC.21  The Associations intend to submit a 

20 See Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 740-745 (1996). 

21  The FDIC’s proposed regulatory text, if adopted by the OCC, would be consistent with the OCC’s statements 
in the NPR regarding the goals and effects of the proposed rulemaking.  For example, like the FDIC’s proposed 
regulation, the OCC stated that its proposed rulemaking was designed to permit banks to transfer loans, 
including the interest rate terms, to non-bank entities, noting with respect to a bank’s ability to assign loans that 
“[t]his risk management tool would be significantly weakened if the permissible interest on assigned loans 
were...limited only to third parties that would be subject to the same or higher usury caps.”  84 Fed. Reg. at 
64231.  Similarly, the OCC noted in the NPR that the permissible interest is set at the time of the loan 
origination, consistent with the FDIC’s proposed regulation, when it stated that “[t]he valid-when-made 
principle provides that if a loan is non-usurious at origination, the loan does not subsequently become usurious 
when assigned. This longstanding rule relating to usury certainly applies here; a loan by a bank that complies 
with section 85 or 1463(g) is by definition not usurious when it is originated, and a subsequent assignment of 
the loan does not render the loan usurious.”  Id.  Moreover, the NPR makes clear that under the OCC’s proposed 
regulation, like under the FDIC’s proposed rulemaking, subsequent events would not invalidate a permissible 
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comment letter on the FDIC Proposal that may propose specific revisions to the FDIC’s 
regulatory text.  We request such proposed revisions be incorporated herein by reference and 
that the OCC consider such revisions as it finalizes the NPR. 

IV.  The OCC Should Finalize the NPR Expeditiously 

We strongly support the OCC’s finalization of the NPR as a targeted rulemaking that 
quickly remediates the significant and on-going harm to the economy and consumers 
resulting from Madden.  The disruption and uncertainty caused by Madden has persisted for 
far too long.  For almost five years, Madden has prevented banks from being able to manage 
their lending activities with the full range of tools normally used by financial institutions to 
operate prudently and in a safe and sound manner.  Consumers living in states in the Second 
Circuit have and continue to be noticeably harmed through reduced access to credit, which 
for many consumers has had cascading negative implications for their long-term financial 
condition.  The OCC is uniquely positioned to remediate these harms by codifying the “valid-
when-made” rule.  We applaud the OCC’s leadership in taking the first step necessary to 
address this important issue by issuing the NPR, and now we urge the OCC finalize the 
rulemaking, with the changes proposed herein, as expeditiously as possible.22

* * * * * 

The Associations applaud the NPR and the OCC’s efforts to remediate harm to banks, 
consumers, and the economy that has resulted from Madden.23  Adoption of the NPR, with 
the revisions suggested herein, would expand access to consumers’ access to credit, improve 
liquidity in the secondary market for loans, and buttress the OCC’s other regulatory 
priorities.24  We support the agency’s expeditious finalization of this important rulemaking.   

interest rate of a loan; the OCC stated in the NPR that “a bank’s well-established authority to assign a loan may 
be unduly curtailed if the bank cannot be certain that interest permissible prior to the assignment will remain 
permissible afterwards.”  Id.  Accordingly, the OCC’s adoption of regulatory text based on the FDIC’s proposed 
language would simply be a more clear codification of the OCC’s stated purpose in issuing the NPR. 

22 For these reasons, we also support that the NPR remain targeted and streamlined, without specifically 
addressing which entity is the true lender when a bank makes a loan and assigns it to a third party. 

23  One commenter has asserted that the OCC’s issuance of the NPR did not meet the procedural requirements 
in 12 U.S.C. § 25b relating to preemption of state consumer financial laws.  We submit that the issuance and 
finalization of the NPR are not subject to the procedural requirements in 12 U.S.C. § 25b or 12 U.S.C. § 43.  As 
the OCC has previously noted, an interpretation of the meaning of “interest” for purposes 12 U.S.C. § 85 is not a 
determination that federal law preempts the application to a national bank of state law, and accordingly, 12 
U.S.C. §§ 25b and 43 would be inapplicable to the NPR.  See, e.g., OCC Interpretive Letter 670 (Feb. 17, 1995). 

24 See, e.g., OCC Bulletin 2018-14, “Installment Lending: Core Lending Principles or Short-Term, Small-Dollar 
Installment Lending,” (May 23, 2018). 




